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Thismatter isbefore the Court on amoation filed by the Officid Committee of Asbestos Claimants
(hereinafter the “Committeg”) seeking four separate, but interrelated, forms of rdief. First, the Committee
requests that this Court modify the February 22, 2002 Prdiminary Injunctionentered inthis case so asto
permit the Committee to commence an adversary proceeding as the representative of the Debtor G-I
Holdings, Inc.’s (hereinafter “ G-I Holdings’) estate for the purposes of: &) avoiding and recovering the
transfer of GAF Corporation’ s* roofing businessto Building Materias Corporation of America (hereinafter
“BMCA”) in 1994; b) avoiding certain liens imposed on the assets of that roofing business in connection
witha December, 2000 refinancing;? and ¢) avoiding and recovering payments made “ under color of those

liens’ after thefiling of G-1 Holdings bankruptcy petition.

G-I Holdingsis the successor in interest to GAF Corporation.

’More specificaly, and aswill be discussed below, afirgt lien in favor of a consortium of banks
led by the Bank of New Y ork, and a second lien in favor of the holders of BMCA'’ s publicly-issued
notes (hereinafter the “Noteholders’).



Second, the Committee requests that this Court confer upon it, pursuant to 88 1103(c)(5),
1109(b), and 105 of the Bankruptcy Code, the requisite authority to file and prosecute suchasuit on behaf
of the G-I Holdings estate and itscreditors. Third, the Committee requeststhat this Court prohibit BMCA
from carrying out its proposed issuance of new public notes, or any other related finandng transaction,
pending the resolution of this mation.® Fourth, the Committee seeks an order “prohibiting BMCA from
pre-paying outstanding notes as aninducement to exising Noteholdersto ‘roll over’ their present holdings
by investing in BMCA' s proposed new notes.”

Both G-I Holdings and BMCA have submitted forma objections to the motion filed by the
Committee. TheBank of New Y ork (hereinafter “BNY”) dsofiled aformal objection to the Committee's
moation. Further, the Legal Representatives of Present and Future Holders of Asbestos-Related Demands
(hereinafter “Legd Representative’) filed papers with the Court “fully” supporting the motion filed by the
Committee*

This Court conducted a hearing with respect to the motiononMarch 29, 2004, at which time the
Court reserved decison. The following congtitute the Court’s findings of fact and conclusons of law as
required by Federal Rule of Bankruptcy Procedure 7052. See Fep. R. BANKR. P. 7052. Pursuant to 28

U.S.C. § 157, thismatter isa core proceeding. See generdly 28 U.S.C. § 157(b) (1994). Further, the

3Moreover, the Committee requests that if this motion is granted, the Court should provide it
with athirty-day “intervad” for the filing of the contemplated adversary proceeding, during which time
BMCA would be prevented from executing its proposed refinancing.

“As gtated in its supporting papers, the Legal Representative is participating in this contested
matter at thistime asa“party ininterest” under 8 1109(b) of the Code, rather than as a co-movant.
However, the Lega Representative submits that if this Court grant’s the Committeg s mation, it
“reserves dl rights to seek to intervene as a co-representative of the estate to prosecute the avoidance
actions’ contemplated by the Committee’s motion.



Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334 and the Standing Order of Reference
from the United States Didtrict Court for the District of New Jersey dated July 23, 1984. See 28 U.S.C.
81334 (1993). Finally, venueis proper pursuant to 28 U.S.C. § 1409(a) (1993).

l. PartiesInvolved In ThisMotion

On January 5, 2001, G-I Holdings, which is a holding company, filed a voluntary petition under
Chapter 11 of the Bankruptcy Code. On August 3, 2001, ACI, Inc., asubsdiary of G-I Holdings, filed
avoluntary Chapter 11 petition. On October 10, 2001, this Court entered an Order directing the joint
adminigration of the G-1 Holdings and ACI, Inc. bankruptcy cases. Since the filing of its bankruptcy
petition, G-1 Holdings has been operating its business as a debtor-in-possession pursuant to 88 1107(a)
and 1108 of the Bankruptcy Code. See 11 U.S.C. § 1107(a)(West 2004); seedso 11 U.S.C. § 1108
(West 2004). G-I Holdingsisthe successor-in-interest to GAF Corporation (hereinafter “ GAF”), an entity
named in approximately 500,000 asbestos actions prior to merging into G-I Holdings. The Committee
submits that as successor-in-interest to GAF, G-I Holdings remains liable for approximately 150,000
asbestos lawsuitsfiled, but unresolved, as of the petitiondate and for unknown numbers of asbestosdams
that will befiled in the future.

BMCA isanindirect subsdiary of G-I Holdings, and is dso the primary operating subsidiary and
principa asset of G-1 Holdings. Significantly, BMCA is not a “debtor,” as defined in § 101(13) of the
Bankruptcy Code, in any bankruptcy proceeding. Established in 1994, BMCA received subgtantidly all
the assets of GAF sroofing products business and expresdy assumed $204 million of asbestos liahility,
with G-1 Holdings indemnifying BMCA againg any additiond asbestos liability. Notwithstanding that

BMCA dams to have never manufactured any products containing asbestos, the Company has been



named as an additiona defendant in more than one thousand asbestos bodily injury lawsuitsaganst GAF
snce September, 2000. Simply stated, the claimsagainst BMCA are premised upon theories of successor
ligility or dter ego.

The Committeeisan offica committee of creditors appointed on January 22, 2001 by the United
States Trustee pursuant to 8 1102(a) of the Bankruptcy Code to represent those individuds who dlegedly
suffer injuries rdated to the inhdationof asbestos from products manufactured by the predecessors of G-l
Holdings. See 11 U.S.C. § 1102(a)(West 2004).> Further, the Legd Representative is a fiduciary
appointed by the Court to represent persons who hold present and future asbestos-related daims against
G-l Holdings. Findly, BNY is both a participant and agent for a group of inditutiona lenders with
revolving credit working capita agreements with BMCA.
. Factual And Procedural Background

On January 8, 2001, severd days after filing for relief under Chapter 11 of the Bankruptcy Code,
G-1 Haldings moved pursuant to § 105(a)® of the Code seeking a preliminary injunction prohibiting the filing
or prosecution of present and future asbestos clams against BMCA, pending confirmation of a plan of
reorganization for G-1 Holdings or the issuance of a declaratory judgment as to whether BMCA bears

successor lighility or dter ego liahility for asbestos clams. According to G-l Holdings, an injunction was

5Section 1102(a)(1) of the Bankruptcy Code providesin relevant part: “[A]s soon as
practicable after the order for relief under [Clhapter 11 of thistitle, the United States trustee shall
gppoint acommittee of creditors holding unsecured claims and may appoint additiona committees of
creditors or of equity security holders as the United States trustee deems appropriate” 11 U.S.C. 8
1102(a) (West 2004).

®Section 105(a) of the Bankruptcy Code providesin relevant part: “[t]he court may issue any
order, process, or judgment that is necessary or appropriate to carry out the provisons of thistitle”
See 11 U.S.C. § 105(a) (West 2004).



necessary to protect the value of the estate, because otherwise BMCA would itsdlf be forced into
bankruptcy.

Moreover, contending that dl asbestos clams againg BMCA are dso essentidly pending against
G-1 Holdings based uponthe parties’ indemnificationagreement, G-1 Holdings argued that this Court would
loseitsahility to fashionauniformand effident method of resolvingasbestosdamsif the asbestos clamants
were permitted to prosecute their respective clams in various courts throughout the country. BNY
appeared in the matter, joining G-1 Holdings application for a prdiminary injunction. The Committee
interposed an objection, contending that this Court should not exercisejurisdiction over anon-debtor third
party by extending the automatic stay to such third parties where the litigation would otherwise not affect
property of the bankruptcy estate.

On February 8, 2001, the Committee commenced an adversary proceeding againg G-I Holdings,
BMCA Hoaldings Corporation, and BMCA (hereinafter the “ Subgtantive Consolidation Action”). (See
Appendix of the Committee, Vol. 1, Exhibit “12")(hereinafter “Comm. Appx.”). In this two-count
adversary proceeding, the Committee first requests that the Court substantively consolidate G-1 Holdings
and BMCA, nunc pro tunc, as of January 5, 2001, the date G-I Holdings filed its Chapter 11 petition.
The second count of the Substantive Consolidation Action seeks, in the dternative, a “permanent
mandatory injunction directing [G-I Holdings] to take dl corporate action necessary to cause BMCA to
file immediately a petition under Chapter 11 of the Bankruptcy Code.” After a three day evidentiary
hearing this Court denied the Committee' s request for interim substantive consolidation. See Officid

Comm. of Ashestos Clamants v. G-1 Holdings, Inc. (In re G-I Holdings, Inc.), 2001 WL 1598178

(Bankr. D.N.J. 2001). This Substantive Consolidation Action is till pending before this Court.



On February 7, 2001, G-I Holdings and BMCA commenced an adversary proceeding in this
Court for ajudgment declaring that BMCA was not liable as a successor or dter ego for G-1 Holdings
asbestos liabilities (hereinafter the* Successor Liahility Action”). The Committeeintervened asadefendant
and counterclamed for ajudgment declaring that BMCA was ligble for G-I Holdings asbestos liabilities
under theories of successor liability and “piercing the corporate vel.” The Successor Liability Action is
currently pending in the United States Didtrict Court for the District of New Jersey.’

By Order dated February 22, 20028, this Court granted the relief requested by G-I Holdings and
entered a preliminary injunction enjoining any asbestos claimants from prosecuting pending actions® and
future actions'® againgt either G-I Holdings or BMCA. Moreover, the preliminary injunction order permits
BMCA to continue to operate its business in the ordinary course as anon-debtor, but requires BMCA to

make certain disclosures to the Committee with respect to its operations and financing, and prohibits

"The Didrict Court withdrew the standing reference to the Bankruptcy Court.

8Although the forma preliminary injunction order was not entered until February 22, 2002, the
Court rendered its decison on the record granting the preliminary injunction on June 22, 2001. At the
Court’ s direction, the parties negotiated the specific terms and conditions of the injunctive relief. This
process took more than six months and necessitated numerous Court appearances during which the
Court provided guidance to the parties in fashioning gppropriate terms and conditions to be placed in
the written preliminary injunction order.

%Pending actions’ was defined in the prliminary injunction order as “those actions pending
prior to the commencement of this adversary proceeding . . . that seek damages against [G-1 Holdings]
and BMCA for aleged persond injuries purportedly arising out of exposure to ashestos or ashestos
containing products.”

1%“Future actions’ was defined in the preliminary injunction order to include “ actions that may
be brought by prospective plantiffs agans BMCA any time after the filing of the Complaint and during
the pendency of G-I’'s chapter 11 case that seek damages for aleged persond injuries purportedly
arising out of their or their decedent’ s exposure to asbestos or asbestos-containing products.”

8



BMCA from engaging in certain specified transactions without first providing thirty-days notice to the
Committee. The transactions subject to this notice requirement include the refinancing or replacement of
BMCA'’s exiding credit fadlity with BNY, as wdl as the making of any pre-payments on BMCA'’s
outstanding public notes.'*

Particularly rdlevant to this motionisaprovisonin the preiminary injunction order that addresses
the tolling of statutes of limitations. This provison provides asfollows:

[O]n consent and agreement of BMCA, dl statutes of limitations and
statutes of repose that had not expired as of January 5, 2001, withrespect
to any and dl clamsagaing BMCA or any of its subsdiaries arisng out
of aleged exposure to ashestos or asbestos containing products of GAF
Corporationor its predecessors or &filiates, including, without limitation,
dams based on theories of successor ligbility, dter ego, fraudulent
conveyance, or piercing the corporate val are tolled until Sixty days after
the above captioned Adversary Proceeding and Adversary Proceeding
No. 01-3066, sometimes referred to as the Declaratory Relief Action,
have been disposed of by find, non-appedable judgments, orders or
decrees. . ..

[T]he Debtor and BMCA shdl be estopped to deny the talling of statutes
of limitation and statutes of repose as set forth above. . . .

[(Comm. Appx., Val. 1, Exhibit “1")(emphasis added).]

1By way of example, these provisions provide in relevant part: without thirty (30) days prior
written notice to the Committee, BMCA shdl not - “ () refinance or replace the Credit Agreements or
waivein any materid respect any covenant or other provision[] of the Credit Agreements;, (b) except as
permitted under . . . the existing Credit Agreements refinance, replace or amend or waive in any
materia respect, any covenant or other provison of the receivables financing facility, notes, indentures,
security agreements or related insruments or enter into any new notes, indentures, receivables financing
facility, security agreements, or related instruments; () make any pre-payments on senior notes or
indentures, provided that interest payments, payments faling due under the existing terms of the senior
notes or indentures or payments made in the ordinary course of business consistent with past practice,
are not deemed pre-payments.”



DuringaJduly 19, 2001 hearing, this Court clarified the intended scope of the prdiminary injunction
order by gating:

It was never the intention of the Court in determining that conditions be
drafted on the injunction to not alow BMCA, whichisadmittedly a non-
debtor and 4ill remains a non-debtor notwithstanding the Debtor’s
successinobtaining apreiminary injunction, it was never the intent of this
Court to not alow normd coursetransactionsto proceed . . .. Soif there
has been some misapprehension to not have norma course transactions
proceed inthe norma course, | know of no authority that would have me
impaose conditions that would not alow anon-debtor to do business.
[(See Joint Appendix of G-1 Holdings and BMCA, Exhibit “12,” pgs.
64-65 (hereinafter “Debtor’s Appx.”).]

Pursuant to the terms of the February 22, 2002 preliminary injunction order, on January 9, 2004
counsdl for G-I Haldings notified counsel for the Committee of itsintent to issue “ up to $150 millionof new
Senior Secured Notes.” (See Comm. Appx., Vadl. 1, Exhibit “3”). Accordingto counsd for G-I Holdings,
the proceeds generated from the issuance of these notes “will be used to redeem the 8 5/8% Senior
Secured Notes due [in] 2006 under the optiond redemption provison included in the 2006 Notes.” (See
Comm. Appx., Vdl. 1, Exhibit “3"). This redemption will cost approximately $101.4 million. The
remainder of the proceeds, gpproximately $50 million, will be used for “genera corporate purposes and
fees” including the purchase of outstanding BMCA Senior Notes. (See Comm. Appx., Val. 1, Exhibit
“3").

During a conference call conducted by the Court on February 13, 2004, counsel for BMCA
informally advised both the Committee and the Court that it was modifying the terms of the proposed
refinancing transaction. Counsel for BMCA stated that BMCA may wish to draw down on its existing

$350 million line of credit in order to fund the pre-payment of its outstanding notes, and then repay any
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amounts drawn from itsline of credit through the issuance of new notes. The Committee objected to this
aternate method of pre-paying the notes due in December of 2006.

On February 28, 2004, the Committeefiled an objectionto BMCA'’ srefinancing proposal by way
of this motion. As previoudy indicated, the Committee requests that the Court modify the preiminary
injunction so as to authorize it to commence an adversary proceeding aganst BMCA, BNY, and the
Noteholders. According to the Committee, the adversary proceeding would include: 1) avoiding and
recovering the transfer of G-1 Holding's roofing business to BMCA in 1994 (referred to as the
“Pushdown’); 2) avoiding certain liensimpaosed on the assets of the roofing business in connection with a
December, 2000 refinancing (referred to as the “ Securitization”); and 3) avoiding and recovering payments
made “under color of those liens’ after the filing of G-I Holding's bankruptcy case. The Committee dso
seeks an order pursuant to 88 1103(c)(5), 1109(b) and 105 of the Bankruptcy Code conferring upon it
the requigite authority to file and prosecute the proposed adversary proceeding on behalf of the G-I
Holdings estate and its creditors.

More spedificdly, the Committee proposesto assert two setsof clams. The firgt set of damswill
chdlenge the Pushdown as a fraudulent conveyance of G-1 Holdings' roofing business under state law
pursuant to 11 U.S.C. § 544(b) of the Bankruptcy Code. The Committee intendsto sue BMCA as the
“initid transferee” under 11 U.S.C. 8§ 550(a)(1). Moreover, the Committee plansto join the BNY Banks
and the Noteholders as“ mediate or immediate transferees’ under 11 U.S.C. § 550(a)(2) onthe theory that
the Securitization transaction “congtituted a subsequent transfer of interests in property that had first
changed hands in the Pushdown.” (See Memorandum in Support of the Official Committee of

Asbestos Claimantsfor Modification of the Preliminary Injunction, pg. 6)(hereinafter “Comm. Br.”).

11



The second set of claims proposed by the Committee will chalenge the Securitization transaction
and the subsequent payments to the BNY Banks and the Noteholders “as voidable and recoverable
transfers under 11 U.S.C. 88 544(b), 547(b), 548(a), 549(a), and 550(a)” of the Bankruptcy Code.
(Comm. Br., pg. 6). According to the Committee, the BN'Y Banksand the Noteholderswill bejoined on
thesedams“asinitid, mediate, or immediatetransfereesof the encumbrances granted inthe Securitization”
transaction.  (Comm. Br., pg. 6). The Committee submits that the various clams chalenging the
Securitization transaction “will be predicated on the contention that BMCA must be collapsed with G-I
[Holdings] on grounds of dter ego or substantive consolidation, or that the assets subjected to the liens
condtitute property of [G-I Holdingg] that was fraudulently conveyed inthe Pushdown.” (Comm. Br., pg.
6).22

In addition to filing an adversary proceeding, the Committee also requests that if its motion is
granted, the Court should prevent BM CA fromexecutingitsproposed financid transactions for athirty (30)
day period, in order to give the Committee suffident time to file and serve the proposed action. Findly,
the Committee also seeks to prohibit BMCA from “pre-paying outstanding notes as an inducement to
exiging Noteholdersto ‘roll over’ ther present holdings by investinginBM CA'’ s proposed new notes, and
from usng BMCA'’sshort-termbank credit facilityto pre-pay or repurchase long-term note obligations.”

A. The*Pushdown” Transaction

2In support of its motion, the Committee filed as its “ Exhibit 32" a“ Summary of Clamsto be
asserted by [the] Officid Committee of Asbestos Clamantsin [the] Proposed Action for the Benefit of
the G-1 Holdings Estate.” The “Summary of Clams’ proposes Six separate avoidance causes of action
against BMCA, BNY, and the Noteholders.
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Inearly 1994, GAF Building Materids Corporation, anindirect subsdiary of GAF, formed anew
corporationasawholly-owned subsdiary, which came to be known asBMCA. (Comm. Br., pg. 8). In
accordance with a* Reorganization Agreement” dated “asof” January 31, 1994, GAF Building Materids
Corporation transferred substantially al of itsroofing busnessto BMCA. (Comm. Br., pg. 9).

Pursuant to the Reorganization Agreement, BMCA assumed ligbility for “the first $204 million of
AsbestosL.idhilitiespayable rdaingto dams for bodily injury pending as of the date hereof, or settled prior
to the date hereof, whether for indemnity or defense, after giving effect to any insurance or other third party
recoveriesavailableto GAF....” (Comm. Br., pg. 9). According to the Committee, GAF and GAF
Building Materids Corporation purportedly agreed to indemnify BMCA, jointly and severdly, from any
ashestos liability over and above its assumed $204 million obligation. (Comm. Br., pg. 9).

The parties differ as to their characterization of the Pushdown transaction. As aleged by the
Committee, “[t]he Pushdown was intended to ensure that asbestos damantsand others could not enforce
their tort daims againg the assets and business transferred to BMCA, except to the extent of BMCA'’s
limitedexpress assumptionof liability.” (Comm. Br., pg. 9). By contrast, G-1 Holdingsand BMCA submit
that the rationae for forming BMCA to purchase the GAF roofing business was to afford the roofing
business* better accessto capita markets.” (See Reply Brief on Behalf of G-1 Holdingsand BMCA, pg.
13)(hereinafter “G-1 Reply Br.”). G-I Holdingsand BMCA contend that this business decision succeeded
becausetoday BM CA isthe country’ sleading manufacturer of premium residential and commercid roofing
products. (G-I Reply Br., pg. 13). Specificdly, snce 2000 BMCA'’s operating income has “increased

by gpproximady $52 million, sdes have gone from $1.2 hillion to gpproximately $1.4 hillion and
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EBITDA™ has a'so increased by $58 million.” (G-I Reply Br., pg. 16). Consequently, G-I Holdings and
BMCA mantainthat this busnessrestructuring has created increased vaue for the G-1 Holdings asbestos
creditors.

B. The“ Securitization” Transaction

In December of 2000, BMCA engaged in two financid transactions by which the Company
encumbered dl the assets of its roofing business through a firs lienin favor of the BNY Banks** and a
second lien on those same assets in favor of the Noteholders. (Comm. Br., pg. 10). With respect to the
fird lien, in 1999 the BNY Banks provided BMCA with an unsecured revolving credit fadility of $110
million, with a maturity date of August, 2002. (Comm. Br., pg. 10). In exchange for granting afird lien
on the assets of the roofing business in favor of the BNY Banks, the BNY Banks agreed to extend the
meaturity date of the exiding revolving credit facility to Augugt of 2003, and made avaladbletoBM CA anew
revolving credit line of up to $100 million. (Comm. Br., pg. 10). According to the Committee, this first
lien not only secured BMCA’ s obligations under the new facility, but also “bootstrepped into a secured
positionapproximately $100 millioninloans and credits that were dready outstanding under the old facility
and certain other pre-existing obligations amounting to approximately $10 million, such that the tota
secured claims of the BNY Banks. . . cameto $220 million.” (Comm. Br., pg. 10).

In December of 2000, BMCA granted a second lien on the assets of its roofing businessinfavor

of the Noteholdersin purported exchange for the Noteholders' consent to granting the fird lien in favor of

13“EBITDA” is an accounting term of art and abbreviation for “ earnings before interest, taxes,
depreciation, and amortization.”

“The BNY Banksinclude BNY, Fleat Nationa Bank, Bank of Nova Scotia, Chase Manhattan
Bank, and Bear Stearns Corporate Lending, Inc.
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the BNY Banks. (Comm. Br., pgs. 10-11). At the time of this transaction, the Noteholders held
goproximately $540 million in outstanding notes that BMCA had issued to public markets over the course
of severd years. (Comm. Br., pgs. 10-11). The Noteholders apparently did not advance any additiona
funds or funding commitment to BMCA in connection with the granting of the second lien. (Comm. Br .,
pg. 11).

Aswiththe Pushdown transaction, the parties disagree on the characterization of the Securitization
transaction. The Committee arguesthe Securitization transaction “was afurther sep inadirection that had
been set by the Pushdown in 1994”; that is, to “gructurdly subordinate” the dams of the asbestos
clamants “to the daims of the BNY Banks and Noteholdersthrough the granting of liens....” (Comm.
Br., pg. 2). By contrast, G-I Holdings and BMCA assert that the Securitization transaction was
precipitated by a need to preserve BMCA'’s “liquidity strength” inthe event * something happened to G-
Holdings.” (See Joint Appendix of G-I Holdings and BMCA, Exhibit “4,” Deposition of William
Coallins, dated February 27, 2001, pg. 133).

Based on its characterizations of the Pushdown and Securitization transactions as a scheme to
subordinate the rights of asbestosclamants, the Committeg’ spresent concernisthat if the security interests
taken by BNY and the Noteholders remain unchalenged and undisturbed, these creditors will recover in
ful while the asbestos damants will recaivelittle, if any, digtribution from the G-I Holdings bankruptcy
estate. To the contrary, however, the Committee submitsthat if the assets of BMCA are divested of the
liens and become part of the G-1 Holdings bankruptcy estate, then BMCA'’ sfinancia creditors will be on
equa footing with the unsecured asbestos claimants for purposes of future distributions.

[Il.  Legal Discussion
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A. The Committee’'s Request To Act As The Estate Representative To Pursue The
Proposed Avoidance Action.

As previoudy indicated, the Committee seeks an order from the Court authorizing it to prosecute
the proposed avoidance action on behalf of the Debtor’s estate. (Comm. Br., pg. 19). The Committee
seeks such relief becauseit contendsthat “afundamenta conflict of interest precludes[ G-1 Holdings] from
bringing the contemplated avoidance actions.” (Comm. Br., pg. 20). According to the Committee, the
Pushdown and Securitization transactions were consummated under the direction of executiveswho had,
and continue to have, interests in both G-I Holdings and BMCA. (Comm. Br., pg. 20). Becausethe
individuas who orchestrated the Pushdown and Securitization transactions on behdf of G-I Holdings and
BMCA remain centrd to both companies operations, the Committee aleges that this conflict of interest
naturaly precludes them from initiating any action to potentialy unwind these two transactions.

In Chapter 11 cases where no trustee is appointed, § 1107(a) of the Bankruptcy Code provides
that the debtor-in-possession, and in practicdity the debtor-in-possesson’s management, enjoys the
powers that would otherwise vest in the bankruptcy trustee. See 11 U.S.C. § 1107(a)(West 2004).%°
However, dong with those powers comes the trustee’s “fidudiary duty to maximize the vaue of the

bankruptcy estate.” Offidd Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 330 F.3d

548, 573 (3d Cir. 2003). As the Third Circuit Court of Appedls aptly recognized, “[t]his Stuation

immediately givesriseto the proverbia problem of the fox guarding the henhouse” 1d. In other words,

1Section 1107(a) of the Bankruptcy Code providesin relevant part: “ Subject to any limitations
on atrustee serving in a case under this chapter, and to such limitations or conditions as the court
prescribes, adebtor in possession shal have dl therights. . . and powers, and shall perform dl the
functions and duties . . . of atrustee serving in a case under this chapter.” 11 U.S.C. § 1107(a) (West
2004).
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if no trustee is appointed the Debtor’ s management bears afiduciary duty to avoid fraudulent transfers thet
ititsdf made. 1d. Therefore, it is reasonable to suspect that “if managers can devise any opportunity to

avoid bringing a daim that would amount to reputationa sdlf-immoalation, they will sazeit.” 1d. (ating

Louisana World Exposition v. Fed. Ins. Co., 858 F.2d 233 (5th Cir. 1988)). For that reason, as the
Committee notes, courts have acknowledged that the debtor-in-possession* oftenactsunder the influence

of conflicts of interest.”” Id. (ating Canadian Pa. Forest Prod. Ltd. v. J.D. Irving, Ltd. (In re Gibson

Group, Inc.), 66 F.3d 1436 (6th Cir. 1995)).

In Stuations where real or potentid conflicts of interest are present, “the red losers are the
unsecured creditors whose interests avoidance actions are designed to protect.” [d. Consequently, the
possibility of aderivative lavsit by acreditor’ scommittee“ provides acritical safeguard againg lax pursuit
of avoidanceactions.” Id. Asnoted by the Third Circuit Court of Appedls, “‘ nearly dl courts consdering
the issue [of appointing a creditor’s committee to act on behdf of the debtor] have permitted creditor’s
committees to bring actionsin the name of the debtor-in-possesson if the committeeis able to establisy
that a debtor is neglecting its fidudary duty.” Id. at 553 (dting 7 COLLIER ON BANKRUPTCY
1103.05[6][a] (15th rev. ed. 2003)). Where the Committee is seeking to bring an action not sponsored
by the debtor-in-possession, a generaly-accepted test has developed through a series of cases to
determine whether anactionmay be maintained. 7 CoLLIERON BANKRuUPTCY 111103.05[6][d] (15threv.

ed. 2003).16 SeedsoInreiPCS, Inc., 297 B.R. 283, 290 (Bankr. N.D. Ga. 2003)(“ The courtsthat have

5The Third Circuit Court of Appedsin its Cybergenics decision did not articulate the standard
acommittee must satisfy before given permisson by a court to file an avoidance action in the debtor-in-
possession’s stead. However, the Third Circuit Court of Appeals did cite with approva decisions
rendered on thisissue by the Second and Seventh Circuit Courts of Appeds. See Cybergenics, 330
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considered the question of whether to dlow a party to exercise derivative standing have crafted a variety
of tests, most of which result in consderation of the same factors’).

A committee may have derivative standing to initiate an avoidance action on behdf of the debtor
where: 1) a demand has been made upon the statutorily authorized party to take action; 2) the demand is
declined; 3) a colorable dam that would benefit the estate if successful exists, based on a cost-benefit
andyss performed by the court; and 4) the inaction is anabuse of discretion (i.e., unjustified) inlight of the

debtor-in-possession’ sdutiesina Chapter 11 case. CanadianPac. Forest Prods. Ltd. v. JD. Irving, Ltd.

(In re Gibson Group. Inc.), 66 F.3d 1436, 1446 (6th Cir. 1995); see dso Tennessee Valey Sted Corp.

v. B.T. Commercid Corp. (In re Tennessee Valey Sted Corp.), 183 B.R. 795, 800 (Bankr. E.D. Tenn.

1995)(dating the derivative standing test asfollows: 1) the creditors committee must assert a colorable
dam; 2) the debtor must have unjudtifiably refused to pursue the dlaim; and 3) the creditors committee
must have obtained the permission of the bankruptcy court to initiate the action on behaf of the debtor).
In Fogd v. Zdl, the United States Court of Appedls for the Seventh Circuit stated that a creditor
may obtain the permisson of the bankruptcy court to bring an action in place of a trustee, and by
implicationadebtor-in-possession, wherethe debtor-in-possess on“ unjudtifiadly refusesa demand tobring

an action to enforce a colorable claim of a creditor.” 221 F.3d 955, 965 (7th Cir. 2000); see dso

F.3d a 567 (citing Commodore Int’l Ltd. v. Gould (In re Commodore Int’l Ltd.), 262 F.3d 96 (2d
Cir. 2001); Term Loan Holder Comm. v. Ozer Group, L.L..C. (In re Cador Corp.), 303 F.3d 161 (2d
Cir. 2002); and Fogd v. Zdl, 221 F.3d 955 (7th Cir. 2000)). See dso Officid Comm. of Unsecured
Creditorsv. Cablevison Sys. Corp. (InreValey Media, Inc.), No. 01-11353, 2003 WL 21956410,
a *2 (Bankr. D. Ddl. 2003)(“ The Third Circuit’s Cybergenics opinion does not set forth the exact
procedures bankruptcy courts should follow in alowing creditors derivative sanding. However, the
Third Circuit stated that it agreed with recent Second and Seventh Circuit opinions addressing this
issue’).
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Unsecured Creditors Comm. of STN Enters, Inc. v. Noyes(Inre STN Enters), 779 F.2d 901, 904 (2d

Cir. 1985)(noting that courts have alowed creditors committees to initiate proceedings only when the
trusteeor debtor-in-possession”“unjudifiably falledto bring suit or abused itsdiscretioninnot suingto avoid
apreferentia transfer”).

INSTN Enterprises, the Second Circuit Court of Appeals provided guidancefor acourt to follow

when deciding whether to grant derivative standing to a creditors committee. |If acommittee successfully
presents a“colorable clam or clamsfor relief that on appropriate proof would support a recovery, the.
.. court’s threshold inquiry will dill not be at anend.” 779 F.2d a 905. In determining whether the
debtor-in-possession “unjudifiably falled to bring suit so asto give the creditor’s committee sanding to
bring an action, the court must dso examine, on afidavit and other submisson, by evidentiary hearing or
otherwise, whether an action asserting such [a] dam(] islikely to benefit the reorganization estate” |d.
In s0 doing, acourt must focus on*adetermination of probabilities of legd success and financid recovery
in [the] event of success” 1d. While acourt need not undertake a*mini-tria” to determine the likelihood
of success in such a suit, a court “should assureitsdf that thereisa sufficent likelihood of successto judtify
the anticipated delay and expense to the bankruptcy estate that the initiation and continuation of litigation
will likdy produce” 1d. at 905-06.

Sgnificantly, it isthe committee sburdeninthe firgt instanceto demondrate that it has satisfied the
test for derivative ganding. The burden then shifts to the debtor-in-possession to establish, by a

preponderance of the evidence, that itsreasonfor not acting isjudtified. Inre Gibson Group, Inc., 66 F.3d

at 1446. Agang thisbackground, the Court will turnto whether the Committee has satisfied the derivative

standing test to prosecute the proposed avoidance action againg BMCA, BNY/, and the Noteholders.
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Has A Demand Been Made By The Committee And Rejected By The
Debtor By Its Inaction To Challenge The Pushdown And Securitization
Transactions.

With respect to the firs and second factorsinthe derivative sanding andyss, namdy, whether the
creditors committee has made a demand upon the “gautorily authorized party to take action” and the
authorized party has declined to do S0, it is uncontested here that the Committee has never made aformal
demand for G-1 Holdings to initiate an avoidance action challenging the Pushdown and Securitization
transactions. (See Response of G-I Holdingsand BMCA to Reply of Asbestos Claimants Committee,
pg. 10)(“Debtor’s Response Br.”). Rather, the Committee has assumed G-I Holdings will not consent to
initiate such an action.

Onitsface, therefore, the Committeefalsto satisfy the standard for derivative ganding. However,
inappropriate circumstancesformshould not override substance. That is, a debtor’ s refusal to pursue an
avoidance action can be implied even where no forma demand has been made by a creditors committee.
Asrecently articulated by the Bankruptcy Court for the Western Ditrict of Pennsylvania, “it cannot be said

that aforma request, in order to obtain aformal refusd, a request which would surdly be refused, should

berequired.” Offidd Comm. of Unsecured Creditorsof Nat'| Forge Co. v. Clark (InreNat'| Forge Co.),

304 B.R. 214, 222 (Bankr. W.D. Pa. 2004).

Inthis matter, ample evidence suggeststhat any forma demand made by the Committee upon G-I
Holdings to invedigate and prosecute the proposed avoidance action would have been refused.
Sonificantly, snce the commencement of this bankruptcy case G-1 Holdings and BMCA have taken
positions in opposition to the proposed attacks on the Pushdown and Securitization transactions.  For

example, in February of 2001 the Committee initiated an adversary proceeding seeking, inter alia, the
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substantive consolidation of BMCA into G-I Holdings. The Committee sought preliminary relief in that
proceeding, “withaview to chalenging the Securitization asavoidable preferenceunder 11 U.S.C. § 547
within 90 days after the Petition Date.” (Comm. Br., pgs. 2-3). G-I Holdings filed opposition to the
request for substantive consolidation, and filed amotionto dismissthe adversary proceeding. (SeeComm.
Appx., Volume 1, Exhibit “14”).1” Moreover, G-I Holdings, BMCA, and BNY have dl vigoroudy
opposed the present motion, contending that not only is the Committee's proposed avoidance action
proceduraly and substantively defective, but the filing of the proposed avoidance actionwould “ materidly
harm” BMCA’sbusiness. (G-I Reply Br., pg. 24).

Further compounding G-I Holdings aleged unwillingnesstoinitiate an avoidance action ems from
the fact that the Pushdown and Securritization transactions wereimplemented by executiveswho 4ill remain
in charge of both G-I Holdingsand BMCA. More paticularly, the individua that principaly drafted the
reorgani zation agreement for the Pushdowntransaction, Richard Weinberg, isnot only the President of G-I
Holdings, but also servesas Executive Vice Presdent and General Counsel for BMCA. (Comm. Br., pg.
20). Smply stated, G-I Holdingswould be hard-pressed to initiate voluntarily an avoidance action against
its subsdiary corporation, itsmost Sgnificant asset. Therefore, based upon the litigation posture taken by
G-1 Holdings in this bankruptcy proceeding, together with at least “the influence of conflicts of interest”
among G-I Holdings execuitives, it is reasonable for this Court to conclude that even if a formd demand
by the Committee to initiate an adversary proceeding had been communicated to G-1 Holdings, G-I

Holdings would have mogt certanly denied such a request.  Consequently, this Court finds that the

BNY aso filed an objection to the Committee’ s adversary proceeding seeking to
subgtantively consolidate G-1 Holdings and BMCA.
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Committee has satisfied the first and second elements for obtaining derivative sanding to act on behaf of
G-I Holdings.
il Has The Committee Presented A Colorable Claim.
Next, the Committee mugt successfully demondtrate that it possesses a colorable clam. The
colorable damdement of the derivative standing test requiresthe Court to decide whether the Committee

has asserted “dams for relief that on gppropriate proof would support arecovery.” Inre STN Enters,,

779 F.2d at 905; In re Tennessee Vdley Steel Corp., 183 B.R. at 800. “‘Because the creditors

committeeis not required to present its proof, the first inquiry is much the same as that undertaken when

adefendant moves to dismissacomplaint for falureto sateaclam.”” InreiPCS, Inc., 297 B.R. at 291

(quoting Officid Comm. of Unsecured Creditors of America’'s Hobby Cir., Inc. v. Hudson United Bank

(Inre America’s Habby Ctr., Inc.), 223 B.R. 275, 282 (Bankr. S.D.N.Y. 1998); Offidd Comm. of

Unsecured Creditors of the Debtorsv. Augin An. Servs., Inc. (In re KDI Holdings, Inc.), 277 B.R. 493,

508 (Bankr. S.D.N.Y. 1999).
When congdering amotionto dismiss, acourt must accept astrue the alegations and facts pleaded

in the complaint and any and all reasonable inferences derived from those facts. Renz v. Schreiber, 832

F. Supp. 766, 770 (D.N.J. 1993)(citing Unger v. Nat'| Resdents Matching Program, 928 F.2d 1392,

1400 (3d Cir.1991)). A complaint should not be dismissed for fallure to Sate aclaim “*unlessit gppears
beyond doubt that the plaintiff can prove no set of factsinsupport of his[or her] damwhichwould entitle

him [or her] to relief.”” Jordan v. N.J. Dep't of Corr., 881 F. Supp. 947, 950 (D.N.J. 1995)(quoting

Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S. Ct. 1683, 1686, 40 L. Ed. 2d 90 (1974)). However, a

motionto dismissmay be granted only if, after accepting dl well-pleaded dlegations inthe complaint astrue
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and viewing theminthe light most favorabl e to the plaintiff, the plantiff isgtill not entitled to any relief. Doug

Grant, Inc. v. Greate Bay Casino Corp., 232 F.3d 173, 183 (3d Cir. 2000), cert. denied, 532 U.S. 1038,

121 S. Ct. 2000, 149 L. Ed. 2d 1003 (2001).
Further, in ascertaining whether a plaintiff has stated a cognizable daim, the court also examines

the factsasdleged by the plaintiff for any dispositive affirmative defenses. Griesenbeck v. Am. Tobacco

Co., 897 F. Supp. 815, 820 (D.N.J. 1995). A complant may be subject to dismisd for the falureto

statea legdly cognizable dam whenan afirmative defense appearsonitsface. ALA, Inc. v. CCAIR, Inc.,

29 F.3d 855, 859 (3d Cir. 1994). Although a motion to dismiss normdly invites an inquiry into the lega
aufficiency of the complaint, not an andysis of potentid defenses to the claims et forth therein, dismissd
nevertheless is appropriate when the face of the complaint clearly reveds the existence of a meritorious

afirmative defense. Brooksv. City of Wington-Salem, 85F.3d 178, 181 (4thCir. 1996)(citation omitted);

see gengdly 5A CHARLESA. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE 8
1357 (2d ed.1990)(“A complaint showing that the statute of limitations has run on the dam is the most
commonstuationinwhichthe afirmative defense appears onthe face of the pleading,” rendering dismisal
appropriate). Fndly, inthe bankruptcy context, if the daimlacks* any merit whatsoever, dlowing another
party to pursue the claims at the expense of the bankruptcy estate would neither be in the best interest of
the estate nor necessary and beneficid to the efident resolution of the bankruptcy proceedings.” Inre

iIPCS, Inc., 297 B.R. at 291.

a. The 1994 Pushdown Transaction
As previoudy noted, the Committee first seeks to avoid the 1994 Pushdown transaction as a

fraudulent conveyance pursuant to 8 544(b) of the Bankruptcy Code and the Uniform Fraudulent Transfer
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Act (*"UFTA”), codified in the State of New Jersey at N.J.SA. 25:2-20 to -34. Specificaly, the
Committee proposes to file a fraudulent transfer action against BMCA as an initid transferee under 11
U.S.C. 8§ 550(a)(1) based on theories of actud and congtructive fraud, and intends to also join the BNY
Banks and the Noteholders as “mediate or immediate transferees’ under 11 U.S.C. 8§ 550(8)(2) “on the
theory that the Securitization congtituted a subsequent transfer of interestsin property that had first changed
handsinthe Pushdown.” (Comm. Br., pg. 6). Inopposition, G-1 Holdings, BMCA and BNY argue, inter
alia, that the gpplicable satute of limitations period for such clams has expired.
Section 544(b)(1) of the Bankruptcy Code providesin part asfollows:
[T]he trustee may avoid any trandfer of an interest of the debtor in
property or any obligation incurred by the debtor that is voidable under
goplicable law by a creditor holding an unsecured claim that is dlowable
under section 502 of thistitle or that is not dlowable only under section
502(¢) of thistitle.
[11 U.S.C. 8§ 544(b)(1)(West 2004).]
The purpose of fraudulent conveyance law is to make available to creditors those assets of the

debtor that arerightfully apart of the bankruptcy estate, evenif they have beentransferred awvay. Buncher

Co. v. Officid Comm. of Unsecured Creditors of GenFarm Ltd. P ship 1V, 229 F.3d 245, 250 (3d Cir.

2000)(citing Offidad Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery (In re Cybergenics

Corp.), 226 F.3d 237 (3d Cir. 2000)). “When recovery issought pursuant to 8§ 544(b) of the Bankruptcy
Code, any recovery isfor the benefit of al unsecured creditors, induding those who individudly had no
right to avoid the transfer.” Id. at 250.

Under § 544(b), the trustee succeeds to the rights of an unsecured creditor in existence a the

commencement of the case who canavoid the transfer or obligationunder applicable statelaw. 5 CoLLIER
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ON BANKRUPTCY 1 544.09[1] (15th ed. rev. 2003); see also Forman v. Jeffrey Matthews Fin. Group,

LLC (InreHapert & Co.), 254 B.R. 104, 122 (Bankr. D.N.J. 1999)(“ Section544(b) grantsthe trustee

the samerightsasany unsecured creditor to avoid transfersunder gpplicable state law”); Stalnaker v. DLC,

Ltd. (InreDLC, Ltd.), 295 B.R. 593, 601 (B.A.P. 8th Cir. 2003)(* Section 544(b) of the Bankruptcy

Code givesthe bankruptcy trusteewhatever avoiding powersanunsecured creditor withan dlowable dam
might have under gpplicable state or federal law”)(citation omitted). The avoidance power provided in 8
544(b) is* digtinct from others because a trustee or debtor-in-possession can use this power only if there
is an unsecured creditor of the debtor that actudly has the requisite nonbankruptcy cause of action.”

Officid Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery (Inre Cybergenics Corp.), 226

F.3d 237, 243 (3d Cir. 2000), vacated on other grounds, 310 F.3d 785 (3d Cir. 2002).

In order to prevail under the 8§ 544(b) avoiding power, atrustee must demondirate the existence
of an actud creditor holding an alowable unsecured clam who could avoid the chalenged transfer under

the gpplicable state or federa law. InreDLC, Ltd., 295B.R. at 601-02. See aso Panama Williams Inc.

V. Parr (In re Panama Williams, Inc.), 211 B.R. 868, 871-72 (Bankr. S.D. Tex. 1997)(noting that under

8 544(b) the trustee must locate an existing unsecured creditor of the debtor who, on the date of
bankruptcy, isableto avoid atransfer of property). Thetrustee or debtor-in-possession bearsthe burden

of proving the existence of a qudified unsecured creditor. InreDLC, Ltd., 295B.R. at 602. If thetrustee

or debtor-in-possession canfind suchan unsecured creditor, the trustee or debtor-in-possession assumes

thoserights. 1n re Panama Williams, Inc., 211 B.R. a 872. Significantly, to invoke § 544(b), the trustee

or debtor-in-possessionmust show that at least one of the present unsecured creditorsholdsandlowable

clam againg whom the transfer or obligationwasinvdid. Y oung v. Paramount Communications, Inc. (In
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reWingspread Corp.), 178 B.R. 938, 945 (Bankr. S.D.N.Y. 1995)(citing 5 CoLLIER ON BANKRUPTCY

1544.03[1] (15th ed. 1994)); Moorev. Bay (Inre Edtate of Sassard & Kimbdl, Inc.), 284 U.S. 4,5, 52

S. Ct. 3,4, 76 L. Ed. 133 (1931).

Furthermore, the rights of the trustee or debtor-in-possession to avoid atrandfer are “completely
derivative of those of an actua unsecured creditor.” Id. That is, 8 544(b) confers upon the trustee or
debtor-in-possession “no greater rights of avoidance than the creditor would have if it were asserting
invdidity on its own behdf.” 5 CoLLIER ON BANKRUPTCY [ 544.09[3] (15th rev. ed. 2003). If the
creditor is “deemed estopped to recover upon aclaim, or is barred fromrecovery because of the running
of agatute of limitations prior to the commencement of the case, the trustee [or debtor-in-possession] is
likewiseestopped or barred.” 1d. The overdl effect of § 544(b), then, “isto dothe the trustee [ or debtor-
in-possession] withno new or additiond rights. . . over that possessed by a creditor, but smply puts [the
trustee or debtor-in-possession] inthe shoes of the latter, and subject to the same limitations and disabilities
that would have beset the creditor in the prosecution of the action on [its] own behdf.” 1d. (citing Davis
v. Willey, 263 F. 588, 589 (N.D. Cal. 1920), &f'd, 273 F. 397 (9th Cir. 1921)). See also First Union

Nat’'| Bank v. Gibbons (In re Princeton-New Y ork Investors, Inc.), 219 B.R. 55, 61 (D.N.J. 1998).

Based on the foregoing principles, in order for the Committee to have a colorable clam to avoid
the Pushdown transactionunder 8§ 544(b) of the Code, it must identify an existing unsecured creditor with
an dlowable clam who could avoid the trandfer of G-I Holdings roofing business under the New Jersey
UFTA.

N.JS.A. 25:2-25 provides the fundamenta principles for fraudulent transfers under New Jersey
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A transfer made or obligation incurred by a debtor is fraudulent as to a
creditor, whether the creditor'sdam arosebeforeor after the transfer was
made or the obligation was incurred, if the debtor made the transfer or
incurred the obligation:

a. With actua intent to hinder, delay, or defraud any creditor of the
debtor; or

b. Without recaiving a reasonably equivdent vaue in exchange for the
transfer or obligation, and the debtor:

(1) Was engaged or was about to engage inabusinessor atransactionfor
which the remaining assets of the debtor were unreasonably small in
relation to the business or transaction; or
(2) Intended toincur, or believed or reasonably should have believed that
the debtor would incur, debts beyond the debtor's ability to pay asthey
become due.
[N.JSA. 25:2-25 (1997).]*8
Further, N.J.S.A. 25:2-27(a) provides an additiona avenue for avoiding fraudulent transfersunder
New Jersey law asto present creditors. N.J.S.A. 25:2-27a provides as follows:
A transfer made or obligation incurred by a debtor isfraudulent as to a
creditor whose dam arose before the transfer was made or the obligation
was incurred if the debtor made the transfer or incurred the obligation
without receiving areasonably equivadent vaueinexchangefor the transfer
or obligation and the debtor was insolvent at that time or the debtor
became insolvent as aresult of the transfer or obligation.
[N.JS.A. 25:2-27(a) (1997).]
Sonificantly, N.J.S.A. 25:2-31 contains the datute of limitations periods for avoiding fraudulent

transfer actions under the New Jersey UFTA. This section providesin reevant part:

BNLJSA. 25:2-25ais premised on “actud” fraud while N.JS.A. 25:2-25b is based on the
concept of “congructive’ fraud.
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A cause of action withrespect to afraudulent transfer or obligation under
this article is extinguished unless action is brought:

a Under subsection [25:2-254], within four years after the transfer was
made or the obligation wasincurred or, if later, within one year &fter the
transfer or obligation was discovered by the claimant;

b. Under subsection [25:2-25b] or subsection [25:2-27a], within four
years after the transfer was made or the obligation was incurred|.]

[N.JS.A. 25:2-31 (2002).]

Insupport of itsmotionto fileaclaim to avoid the Pushdown transaction, the Committee presents
various theories on why this proposed action is not time-barred asargued by G-I Holdings, BMCA, and
BNY. As dated by the Committee, the proposed avoidance action with respect to the Pushdown
transactionremains timey based on the following theories: (i) a“ten-year satute of limitations available to
certain of G-l [Holdings'] environmenta creditors, whose avoidance rights the estate representative may
enforce for the bendfit of the estate as a whol€’; (i) the “discovery rue avalable to asbestos clamants
whoseillnessesdid not become manifest until well after the Pushdown”; (iii) “express tolling of the Satute
on the part of BMCA”; and (iv) equitable tolling of the statute of limitations “ by reason of a series of stay’s,
restraining orders, and injunctions” (Comm. Br., pgs. 17-18).

The Pushdown transactionoccurred onor about January 31, 1994. Accordingly, under N.J.SA.
25:2-25b or N.J.S.A. 25:2-27a, any chdlenge to the Pushdown transactionbased on “ congtructive fraud”
needed to be filed prior to February of 1998, or within four years “after the transfer was made or the
obligationwasincurred.” SeeN.J.S.A. 25:2-31b(2002). Moreover, unlessthe“discovery rule” contained
within N.JSA. 25:2-31a gpplies, any clam for an “actud” fraudulent transfer under N.J.S.A. 25:2-25a

needed to aso be filed prior to February of 1998, or withinfour years“ after the transfer was made or the
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obligation was incurred. See N.J.S.A. 25:2-31a (2002). Consequently, unlessthe “discovery rule’ of
N.JS.A. 25:2-25a gpplies or one of the Committee's dleged taling theories applies, the Committee’s
proposed fraudulent transfer actionunder 8 544(b) of the Code to avoid the Pushdown transaction would
be time-barred. Each of the Committee' stolling theories will be addressed in turn.
0] The Applicability Of A Ten-Year Statute Of Limitations Period

The Committeefirg submitsthat itsproposed New Jersey UFTA action chdlenging the Pushdown
transaction is timey because “the ten-year datute of limitations available to the New Jersey Department
of Environmentd Protection [hereinafter the “NJDEP’] operatesin favor of the Estate Representative.”
(Comm. Br., pg. 53)(citing N.J.S.A. 2A:14-1.2 (2001)).%° For the following reasons, this theory is
appropriate for the Committeeto pursue & this time by filing an adversary complant for either congructive
fraud or actua fraud, or both, under the New Jersey UFTA. 2

Schedule F to the Summary of Schedulesfiled by G-I Holdings is captioned, “Creditors Holding

Unsecured Nonpriority Clams” Attachment FI to Schedule F lists a multitude of dams® arisng from

PN.ISA. 2A:14-1.2a provides as follows: “Except where alimitations provision expresdy and
specificaly applies to actions commenced by the State or where alonger limitations period would
otherwise apply, and subject to any statutory provisons or common law rules extending limitations
periods, any civil action commenced by the State shdl be commenced within ten years next after the
cause of action shal have accrued.” N.JS.A. 2A:14-1.2 (2001).

29A s the Debtor and BMCA are both headquartered in New Jersey, and a substantial portion
of the property transferred and encumbered in the Pushdown and Securitization transactions is located
in New Jersey, the Committee suggests the New Jersey UFTA isthe gpplicable state fraudulent
conveyance law that appliesto thiscase. G-I Holdings, BMCA, and BNY do not contest this
assumption.
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environmentd and asbestos lidbilities” Attachment F-I lists gpproximately twenty-seven (27) separate
contingent, unliquidated and disputed claims with respect to the NJDEP.2
Section 1111(a) of the Bankruptcy Code regulates the claims process in Chapter 11 cases.
Section 1111(a) provides asfollows:
A proof of damor interest is deemed filed under section 501 of thistitle
for any clam or interest that gppears in the schedules filed under section

521(1) or 1106(8)(2) of this title, except a dam or interest that is
scheduled as disputed, contingent, or unliquidated.

[11 U.S.C. § 1111(a)(West 2004)(emphasis added).]
Thus, a daim listed on a debtor’ s schedules is deemed filed under § 501 unless the claim is
scheduled as disputed, contingent or unliquidated. See 11 U.S.C. § 1111(a)(West 2004); ITT

Commercid Fin. Corp. v. Dilkes (In re Analytical Sys., Inc.), 933 F.2d 939, 941 (11th Cir. 1991). If a

particular dam islisted as disputed, contingent, or unliquidated, it becomes the “creditor’ s respongibility
to verify the accuracy of [its] claim aslisted on the debtor’s schedules, . . . and a creditor whose claim is
not scheduled, scheduled improperly or scheduled as disputed, contingent or unliquidated must file a proof
of dam with the bankruptcy court within the time fixed by that court.” 1d. at 941-42. Seedso Inre

Laclede Cab Co., 186 B.R. 688, 690 (Bankr. E.D. Mo. 1995); Inre 1880 SuperfineLane,Inc., 122 B.R.

665, 667 (Bankr. D. Del. 1990).
Inthisinstance, dthough G-I Holdings included the NJDEP as an unsecured creditor in Schedule

F, it qudified its satus by liging the dam as “contingent, unliquidated, and disputed.” Therefore, by

2IThe twenty-seven separate claims arise from possible environmenta contamination at
goproximatdy twenty-sx different environmenta Stes
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operationof § 1111(a) of the Code, G-I Holdings' inclusion of the NJDEP in Schedule F does not render
any possible claim of the NJDEP as “filed” pursuant to § 501 of the Bankruptcy Code.?? Under normal
circumstances, the effect of thiswould prevent the NJDEP fromhaving an* alowable’ daminaccordance
with 8§ 502(a) of the Code. In turn, 8 502(a) of the Code provides in rdlevant part: “A clam or interest,
proof of which s filed under section 501 of this title, is deemed dlowed, unless a party ininterest . . .
objects” 11 U.S.C. § 502(a)(West 2004).

Because the NJDEP currently does not have a “filed” clam under 88 1111(a) and 501(a), it
ordinarily would not have an dlowable dam under 8 502(a) of the Code at this time. However, the
complexity and voluminogty of this particular bankruptcy case presents the Court withaunique Stuation,
onethat requires adifferent result. Because a bar date has not yet been fixed by the Court with respect
to the filing of proofs of clams, the NJDEP 4ill hasthe ability to filea proof of claim pursuant to 8§ 501 of
the Code. Although any damfiled by the NJDEP would be the subject of review for any potential clams
chdlenge, the NJDEP is an existing unsecured creditor of G-1 Holdings with a potentid alowable daim
whose position the Committee can assume for purposes of chdlenging the Pushdown transaction under
N.JS.A. 25:2-250r N.J.S.A. 25:2-273, or both (based on actua fraud or congtructive fraud). Assuch,
the Court will permit the Committee to “ step into the shoes’ of the NJDEP for purposes of § 544(b), and
take advantage of the ten-year statute of limitations period for asserting fraudulent transfer actions made

goplicable to the NJDEP by the New Jersey Supreme Court in State of N.J. Dep't of Envtl. Prot. v.

22Section 501(a) of the Bankruptcy Code provides as follows: “A creditor or an indenture
trustee may file aproof of clam. An equity security holder may file aproof of interest.” 11 U.SC. §
501(a)(West 2004).
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Cadera, 171 N.J. 404 (2002). Conseguently, the Committee is permitted to file a fraudulent transfer

action onbehdf of the NJDEP for the benefit of dl unsecured creditors pursuant to 8§ 544(b) of the Code.

(i) The* Discovery Rule” Embodied Within N.J.SA. 25:2-25a

The second theory advanced by the Committeeinasserting the applicable satute of limitations does
not bar a fraudulent trandfer action to unwind the Pushdown transaction is that the “*discovery rule
embodied inthe New Jersey UFTA operatesinfavor of ashestos victims whose diseases did not become
manifest until one year before G-1 [Holdingg filed its bankruptcy petition.” (Comm. Br., pg. 54). More
specificdly, the Committee submits thet the

one-year discovery rule gpplicable under New Jersey’ sUFTA meansthat
clamsto avoid the Pushdown as intended to hinder, delay, and defraud
asbestos vidims remain timely in respect of any tort clamant whose
asbestosinjurieswere not diagnosed sooner thanone year before January
5, 2001, which is both the Petition Date and the effective date of
BMCA’svoluntary talling.

[(Comm. Br., pg. 55).]

As previoudy noted, N.J.S.A. 25:2-31a provides that any dam to avoid a transfer with actual
intent to hinder, delay, or defraud any creditor of the debtor must be brought “within four years after the
transfer was made or the obligationwasincurred or, if later, within one year after the transfer or obligation
wasdiscovered by the daimant.” N.J.S.A. 25:2-31a(2002). Because morethan four years have el apsed
sncethe transfer of G-I Holdings' roofing business occurred, the Committee must invokethe “discovery

rule’ to satisfy the limitations period. In support of its argument, the Committee principaly relies upon a

decision rendered by the United States Didtrict Court for the Southern Didtrict of New Y ork, Lippe v.
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Bairnco Corp., 225 B.R. 846 (S.D.N.Y. 1998), on reargument, 229 B.R. 598 (S.D.N.Y. 1999), &ff’d,
2004 WL 765061 (2d Cir. 2004). G-l Holdings, BMCA, and BNY mantain the Committee cannot rely
on the discovery rule contained within N.J.S.A. 25:2-31a because “the Committee has failed to identify
asngle damant holding an dlowable damwho could take advantage of the discovery rule as required to
bring an action under section 544(b) of the Bankruptcy Code.” (Debtor’s Response Br., pg. 17).

This Court finds the reasoning and rationale of Lippe to be persuasive® Thefactsof Lippe are
asfallows 1n 1968, Keene Corporation (hereinafter “Keene”) entered the asbestos products business by
acquiring a company that manufactured and distributed insulation and other materids containing asbestos.

Lippe v. Bairnco Corp., 218 B.R. 294, 296 (S.D.N.Y. 1998). In the late 1970's, asbestos-related

illnesses started to appear, and dams by individuds exposed to asbestos were filed against Keene in
rapidly increesing numbers. 1d. at 297. By December, 1989, more than 70,000 asbestos claims were
pending againg Keene. Id. When Keenedecided tofilefor bankruptcy in December, 1993, the Company
was adefendant ingpproximately 101,000 lawsuitsinvalving asbestos-rel ated property damage, persond
injury, and wrongful death clams. 1d.

Asthe number of ashestos-related lawsuits filed against Keene in the 1980's continued to rise, it
engaged in aseries of transactions. 1d. “Frg, it created aholding company. Second, it transferred five

profitable dividons to newly-created subsdiaries of the holding company.” Id. Thetrusteesof the*Keene

ZUntil the New Jersey Supreme Court’s decision in SASCO 1997 NI, LLC v. Zudkewich,
166 N.J. 579, 594 (2001), no New Jersey court decision had addressed the one-year tolling provison
contained in N.JS.A. 25:2-31. Since the Zudkewich decision, the New Jersey state courts have not
revisted the one-year tolling provison, particularly in factua circumstances presented in this matter
where a debtor potentialy has amultitude of tort creditors, some of whom have possibly not yet
manifested injuries related to exposure to ashestos.
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Creditors Trust” (hereinafter the “Plaintiffs’) indituted an adversary proceeding, aleging that the transfers
“were fraudulent conveyances made soldy for the purpose of placing hundreds of millions of dollars in
assets beyond the reach of Keene's creditors.” 1d. The adversary proceeding was filed on behdf of
Keene's estate as well as present and future victims of asbestos exposure. 1d.2* In their complaint, al of
the Rantiffs fraudulent conveyance causes of actionwere brought pursuant to 8§ 544(b) of the Bankruptcy
Code and New Y ork state fraudulent conveyance law. Lippe, 225 B.R. at 851.

More paticularly, the Pantiffs indtituted a clam for actua fraud pursuant to New Y ork Debtor
and Creditor Law § 276.%° |d. at 852-53. Inturn, § 276 isgoverned by either the limitation period of six
years from the date of the aleged fraud or two years from the date of discovery, whichever islater. 1d.

at 853.2° Because Keene filed for bankruptcy on December 3, 1993, in order to invoke the two-year

*The Officid Committee of Unsecured Creditors of Keene filed the origina complaint in 1995.
Paintiffs Richard A. Lippe, Archie R. Dykes, and John Robbins comprised the trustees for the Keene
Creditors Trust, which was established by order of the bankruptcy court and a consensua plan of
reorganization. The plan transferred from the Committee to the Keene Creditors Trust whatever right
the Committee had to prosecute the avoidance action. 218 B.R. at 298.

%Section 276 of the New Y ork Debtor and Creditor Law provides as follows: “ Every
conveyance made and every obligation incurred with actud intent, as distinguished from intent
presumed in law, to hinder, delay, or defraud either present or future creditors, is fraudulent as to both
present and future creditors” N.Y. DEBTOR AND CREDITOR LAW § 276 (2001).

%The sx-year limitations period is governed by New York Civil Practice Law and Rules §
213(8) which gates. “The following actions must be commenced within Sx years: an action based upon
fraud; the time within which the action must be commenced shdl be computed from the time the plaintiff
or the person under whom he [or she] claims discovered the fraud, or could with reasonable diligence
have discoveredit.” N.Y. C.P.L.R. §213(8) (2003). Inturn, New York Civil Practice Law and Rules
§ 203(g) modifies § 213(8) by providing atwo-year limitations period from the date of discovery.
Section 203(g) providesin rdevant part: “[W]here the time within which an action must be commenced
is computed from the time when facts were discovered or from the time when facts could with
reasonable diligence have been discovered, or from ether of such times, the action must be
commenced within two years after such actua or imputed discovery or within the period otherwise
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discovery rule the Plantiffs needed to demondirate the existence of an unsecured creditor who did not
discover the aleged actual fraud prior to December 3, 1991. |d. at 853.

The various defendantsto the fraudulent conveyance action arguedthat the Plantiffs failed to prove
the existence of at least one actud creditor who had sanding under 8§ 544(b) to avoid the transactions.
1d. By contragt, the Plaintiffs argued that the class of daimants*recently diagnosed with asbestos-related
diseases’ provided it “with standing to pursue the fraudulent conveyance causes of actioninthis case, and
whose dams [were] e@ther immune from or toll the running of the statute of limitations.” 1d. The Plantiffs
argued “that individuas who were exposed to asbestos, but who were unaware of any asbestos-rel ated
injury, could not have discovered the corporate defendants’ ‘fraud.”” 1d. at 854. Thus the Pantiffs
argued, “these clamants possesg ed] timdy dams againg dl the corporate defendants for actua fraud

provided that they did not become aware of any ashestos injury, and hence the corporate defendants

fraud, until the two-year period preceding Keene's bankruptcy filing.” 1d. (emphass added). Asthe

digtrict court concurred, the statute of limitations will not bar an action “unless it conclusively appears that
the plaintiff had knowledge of factsfromwhich the dleged fraud might be reasonably inferred.” 1d. at 854-

55 (citation omitted).

provided, computed from the time the cause of action accrued, whichever islonger.” N.Y.C.P.L.R. §
203(g) (2003). Based upon the operation of 88 213(8) and 203(g), the courts of New Y ork hold that
acause of action based upon actud fraud must be commenced within six years of the commisson of
the fraud, or two years from the date the fraud could reasonably have been discovered, whichever is
later. Lefkowitz v. Appelbaum, 685 N.Y.S.2d 460, 461 (N.Y. App. Div. 1999)(citation omitted).
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Inopposing the Aaintiffs pogtion, the corporate defendants contended that Sincethe transactions
“werefuly disclosed and mattersof public record by 1990 at the very latest,” any actud fraud dambased
on these transactions had expired in 1992, ayear before Keene filed for bankruptcy. Id. at 855. Further,
the corporate defendants maintained that because the transactions were disclosed, this“*would suggest to
apersonof ordinary intdligencethe probability that he [or she] hasbeendefrauded.’” 1d. (ating Armstrong
V. McAlpin, 699 F.2d 79, 88 (2d Cir. 1983)). In other words, the corporate defendants believed the
publicizing of the transactions in 1990 imputed notice of possible fraudulent conduct to individuas exposed
to asbestos who had not yet begun manifesting symptoms.

The didtrict court disagreed with the andyss set forth by the corporate defendants. The court
reasoned the “ damantsidentified by [the] [Pjlantiffs could not possibly have been on notice of any aleged
fraud or lossif they had no reasonto know that they were afflicted with an asbestos-rdated injury. These
individuds could not have known that they had been injured at dl until their injuries started to manifest
themsalves” 1d. Based on thisreasoning, the district court held:

[A]sbestos-victim claimants who were unaware of any asbestos injury
prior to two years before K eene filed for bankruptcy are not barred from
asserting an actua fraud clam againg any of the corporate defendants
because the actual fraud claim is not time-barred. This category of
claimants can be considered “actua creditors’ pursuant to § 544(b) and
they can attack any of the [t]ransactions pursuant to [New Y ork Debtor
and Creditor Law § 276].

[1d]

In a subsequent opinion addressing the corporate defendants motion for reconsideration, the

digrict court affirmed and darified itsprior holding withrespect tothe ability of recently diagnosed asbestos

camantsto file afraudulent trandfer action under 8 544(b) and New Y ork Debtor and Creditor Law 8
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276. See genedly, Lippev. Bairnco Corp., 229 B.R. 598 (S.D.N.Y. 1999), af'd, 2004 WL 765061

(2d Cir. 2004). Thedidtrict court noted that “the question is not when the fraud claim accrued but when
[the] [P]laintiffs, through the exercise of reasonable diligence, should have discovered the fraud.” |d. at
603. Further, the court concluded the recently diagnosed asbestos claimants* had no reason to know years
earlier that they had been defrauded by transactions to whichthey were not aparty and in which they had
no concelvable interest at a time when they had no knowledge (actua or constructive) that they had
suffered any injury.” 1d.

The posture of the Lippe decision is anaogous to the matter presently before this Court.?” Given

the virtuadly tens of thousands of asbestosrelated lawsuits filed againgt G-I Holdings, with many more

2'Subsequent to the March 29, 2004 oral argument, the parties submitted a series of lettersto
the Court with respect to another decison in the Keene bankruptcy case, Lippe v. Bairnco Corp., 249
F. Supp. 2d 357 (S.D.N.Y. 2003), aff’d, 2004 WL 765061 (2d Cir. 2004). Regarding this decision,
the Court received the following submissions: 1) an April 14, 2004 |etter from Martin J. Bienenstock,
Esq., counse for G-I Holdings and BMCA; 2) an April 22, 2004 letter from David R. Gross, Esg., co-
counse for the Legal Representative of Present and Future Holders of Asbestos-related Demands; 3)
an April 22, 2004 letter from Trevor W. Swett, Esg., co-counsel for the Committee; 4) an April 23,
2004 |etter from Mr. Bienenstock; and 5) an April 29, 2004 |etter from Mr. Bienenstock. The initid
letter submitted by Mr. Bienenstock cites the recent Lippe decision for the proposition thet a plaintiff
must prove damages or injury in conjunction with an actud fraud clam. See Lippe, 249 F. Supp. 2d at
375 (“Unless the conveyance diminishes the value [of] the debtor’ s estate, the clamant has ‘' no
pecuniary harm . . . or right of objection . . . Snce the assets of the transferor are no less after the
questioned transfer was made than before ”)(citation omitted). Here, Mr. Bienenstock claimsthat no
damageto G-I Holdings' creditors can be shown “because G-I [Holdingg retained 100% of the stock
of BMCA and thereby retained itsfull value.” Despite Mr. Bienenstock’ s contention, his reference to
the 2003 Lippe decision does not affect the decision rendered by the Court today. Asthe Committee
aptly notes, whether “fair vaue’ was exchanged between G-I Holdings and BMCA in the Pushdown
transaction, such that G-I Holdings creditors suffered no harm, may very well be alegitimate matter of
contention once the permitted avoidance action isfiled. But as the Committee Sates, and this Court
agrees, “it isadispute that warrants and indeed requires litigation.” Therefore, resolving the issue of
whether “fair vaue’ was exchanged, and thus its implication for a cause of action based on actud fraud,
is not for the Court to resolve a thistime.
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contemplated, it isreasonabl e to expect that it ispossble that at least one damant exisswho was unaware
of any ashestos-related injury prior to one year before G-1 Holdings filed for bankruptcy. SeeLippe, 225
B.R. a 855. Likethe recently diagnosed asbestos clamantsin Lippe, any party that recently discovered
an ashestos-related injury due to the conduct of G-1 Holdings possesses atimdy damagans BMCA so
long as the party did not become aware of any asbestos-related injury, and hence the aleged fraudulent
conduct, until the one-year period preceding G-I Holdings bankruptcyfiling. 1d. at 854. If so, theexpress
talling provisonagreed to by the parties and contained withinthe Order granting the Preliminary Injunction
would not bar any fraudulent transfer actionfrombeing filed at thistime. Moreover, any party that recently
discovered an ashestos-related injury could not possibly have been on notice of any aleged fraud if they
had no reason to know that they were affected with an asbestos-related injury. More specificaly, any
recent damant had no reason to know that he or she had been dlegedly defrauded when G-I Holdings
transferred its roofing busnessto BM CA in 1994, sgnificantly, at atime when he or she had no reason to
suspect any asbestos-related injury. See Lippe, 229 B.R. at 603.

Asthedidtrict court recognized in Lippe, the statute of limitations will not bar an action “unlessit
condusively appears that the plantiff had knowledge of facts from which the alleged fraud might be

reasonably inferred.” 1d. at 854-55. Cf. Intili v. DiGiorgio, 300 N.J. Super. 652, 660-61 (Ch. Div.

1997)(holding that a plaintiff could not utilize the one-year discovery provison contained within N.JSA.
25:2-31awherethe plantiff had bothrecord notice and actud notice of the transfer, but did not file suit until
after the four-year statutory period had expired).

G-I Holdings and BMCA are correct to note that the Committee has not filed a proposed

complant inconjunctionwithitsmotion. Insteed, it filed a“ Summary of Claimsto be Asserted by Officia
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Committee of Asbestos Clamants in Proposed Action for the Benefit of the G-1 Edtate” (See Comm.
Appx., Val. 2, Exhibit “32"). However, the Committee included the following qudification: “[t]his
Summary of Clams is for illugrative purposes only, and is not intended as a ddfinitive statement of the
dlegations, contentions, or causes of actionthat may be dleged ina Complaint should the Court grant leave
for the Committee to proceed with the proposed action.” (See Comm. Appx., Vol. 2, Exhibit “32").
Moreover, initsmoving and reply papers the Committeedid not identify a specific unsecured creditor who
manifested an asbestos-related injury within one year prior to the filing of G-I Holdings bankruptcy
petition. However, itiscertainly possiblethat the Committee can assert afraudulent transfer claim pursuant
toN.J.S.A. 25:2-25athat onappropriate proof would support arecovery by smply identifying a qudifying

ashestosrelated clamant. Inre STN Enters., 779 F.2d at 905.

As recognized by the New Jersey Supreme Court, “‘fraudulent intent, by itsvery nature, israrely

susceptible to direct proof . . . .’ Gilchinsky v. Nat'l| Wesminger Bank, 159 N.J. 463, 477

(1999)(quoting Marine Midland Bank v. Murkoff, 508 N.Y.S.2d 17, 21 (N.Y. App. Div. 1986), appeal
dismissed, 514 N.Y.S.2d 1029 (N.Y. 1987)). Because adefendant will ordinarily not acknowledge that
he or ghe transferred funds to place them beyond the reach of creditors, “actual intent often must be
established through inferentid reasoning, deduced from the circumstances surrounding the alegedly
fraudulent act.” 159 N.J. at 477 (citations omitted).

I ndetermining whether the circumstances of aparticular transactiongive riseto the conclusionthat
the transferor “intended to thwart or evade creditors, courts generdly look to factors commonly referred
to as ‘badges of fraud.”” Id. a 476. These badges of fraud “ represent circumstances that so frequently

accompany fraudulent transfersthat their presence gives rise to an inference of intent.” 1d. (ating Hassett
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v. Goetzmann, 10 F. Supp. 2d 181, 188 (N.D.N.Y. 1998)). N.JS.A. 25:2-26 lists the badges of fraud
that New Jersey courts are to consder in determining whether adebtor conveyed property withthe actua
intent to place it beyond the reach of creditors. 159 N.J. at 476.

Pursuant to N.J.S.A. 25:2-26, consderationis givento the following factorsin establishing actud
intent: 1) the transfer or obligation was to an ingder; 2) the debtor retained possession or control of the
property transferred after the transfer; 3) the transfer or obligation was disclosed or conceded; 4) before
the transfer was made or obligationwasincurred, the debtor had been sued or threatened with suit; 5) the
transfer was of substantialy al the debtor’ s assets; 6) the debtor absconded; 7) the debtor removed or
concealed assets; 8) the vaue of the consideration received by the debtor was reasonably equivaent to
the value of the asset transferred or the amount of the obligation incurred; 9) the debtor was insolvent or
became insolvent shortly after the transfer was made or the obligation was incurred; 10) the transfer
occurred shortly before or shortly after a substantia debt wasincurred; and 11) the debtor transferred the
essential assets of the businessto alienor who transferred the assetsto an insider of the debtor. N.J.SA.
25:2-26 (1997).

In determining actud intent to defraud creditors, courts should balance the factors enumerated in
N.JSA. 25:2-26, aswell as any other factors relevant to the chalenged transaction. 159 N.J. at 477.
As stated by the New Jersey Supreme Court:

[tihe proper inquiry is whether the badges of fraud are present, not
whether some factors are absent.  Although the presence of a single
factor, i.e. badge of fraud, may cast suspicion on the transferor’ sintent,

the confluence of several in one transaction generaly provides conclusive
evidence of an actud intent to defraud.
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[1d. (ating Max Sugarman Funeral Home, Inc. v. A.D.B. Investors, 926
F.2d 1248, 1254-55 (1st Cir. 1991)).]

Insupport of itsmotion seeking to file an adversary complaint, the Committee contendsthat several
badges of fraud are present with respect to the Pushdown transaction. According to the Committee: 1)
the transfer was made to an insder, or a person in the control of G-I Holdings, 2) G-I Holdings retained
indirect control of the property transferred after the transfer; 3) before the transfer of assetswas made, G-I
Holdings had been sued inthousands of asbestos persond injury and wrongful deathactions, 4) the transfer
encompassed substantialy dl of G-I Holdings' assets; 5) ‘BMCA'’ slimited assumption of $204 million of
asbestos lighility was not reasonably equivaent to the vaue of the assets transferred” ; 6) G-1 Holdings was
insolvent “or, at the veryleadt, at serious risk of insolvency” whenthe Pushdown transaction occurred; and
7) “the Pushdown was engineered with a view to BMCA[ ] taking on subgtantid financid obligations.”
(Comm. Br., pgs. 25-26).

In contrast to the position of the Committee, G-I Holdings and BMCA submit that no badges of
fraud exist in connectionwiththe Pushdown transaction based on the following: 1) G-I Holdings retained
al of the vaue of the transferred property; 2) G-1 Holdings did not retain possession or control over the
transferred property, “as BMCA is a separate corporate entity with its own management team — G-I
Holdings owns the stock of BMCA, not the assets’; 3) G-I Holdings widely disclosed and publicized the
Pushdown transaction; 4) G-I Holdings “did not albscond or makeitsdf otherwise unavallable to process’;
5) G-I Holdings has not removed or conceded any assets; 6) “the vaue of the consideration given in the
[Pushdown] transactionwas more than‘ reasonably equivaent, since G-1 Holdings retaineddl of the vdue

of thetransferred property, plus BMCA’ s assumption of $204 millionof asbestoslighility”; 7) G-1 Holdings
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was not insolvent at the time of the Pushdown transaction becauseit owned the stock of BMCA, “the value
of which greatly exceeds the amount of potentid clams againg the estate’; 8) the Pushdown transaction
did not occur shortly before or shortly after G-I Holdings incurred substantid debt; and 9) G-I Holdings
did not trandfer its assets to a lienor, who then transferred such assets back to an insder. (Debtor’s
Response Br., pgs. 19-20).

Asto its congtructive fraud claim, the Committee asserts that such a dam depends in large part
upon a showing that the trandferor did not recaive equivdent vaue inexchange for the trandfer in question
and that it was |eft insolvent or was about to incur excessive debt in relation to its capitd or its ahility to
generate cash. (Comm. Br., pg. 26). The Committee submits that G-I Holdings received less than
reasonably equivdent vaue inexchange for its transfer of the roofing businessas evident inthe terms of the
Reorganization Agreement itsdlf, pursuant to whichBM CA received subgtantialy dl of the operating assets
of the roofing businessbut contractualy assumed only aportion of its related liahilities. (Comm. Br ., pg.
26). The Committee argues that BMCA ogtensibly limited its responsibility to paying only the first $204
million of GAF's asbestos liahilities, even though G-I Holdings bears unlimited respongbility for the
asbestos torts of GAF and even though it is alleged the corporate group foresaw that asbestos ligbilities
would vadtly exceed BMCA’ s purported limited share. The Committee further assertsthat the Pushdown
left the Debtor “deegply insolvent”. (Comm. Br., pgs. 26-27).

In contrast to the Committee’ s position, G-I Holdings and BMCA submit that G-I Holdings, by
definition, received reasonably equivaent value in the 1994 Pushdown because G-l Holdings received dll
of the stock of BMCA and BMCA'’s assumption of $204 million in G-I Holdings' liabilities does not

change thisfact. (Debtor’ sResponse Br., pg. 21). Infact, G-I Holdingsand BMCA submit that the 1994
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Pushdoen left G-1 Holdings in a better position than before because G-I Holdings vaue increased since
the separation benefited BMCA and G-I Holdings. (Debtor’s Response Br., pg. 24). Additiondly, as
noted above, G-I Holdings and BMCA submit that G-1 Holdings was not insolvent at the time of the
Pushdown transaction because it owned the stock of BMCA, the vaue of which exceeds the amount of
potentia claims againg the estate. (Debtor’ s Response Br ., pgs. 19-20). Simply put, the parties
obvioudy disagree as to the characterization of and motivation behind the Pushdown transaction. In
determining whether the Committee has demonstrated a colorable dam, this Court must accept astrue the
dlegaions raised by the Committee and dl reasonable inferences derived fromthosefacts. See Schreiber,
832 F. Supp. at 770. Doing S0, the Committee sallegationswould surviveamotiontodismiss. Therefore,
this Court cannot affirmatively state beyond doubt that the Committee can prove no set of factsin support
of its proposed fraudulent trandfer daim based on actual intent to hinder, delay or defraud creditors or
based on condructive fraud that would entitle the Committee to the relief it seeks. See Jordan, 881 F.
Supp. at 950.

The next inquiry in the derivative sanding andydsis whether G-1 Holdings' inaction in pursuing a
cause of action chdlenging the Pushdown transaction conditutes an “unjudtifiable’ refusd. See
Cybergenics, 330 F.3d a 566-67. In determining whether a debtor unjustifiably refuses to pursue a
particular action, courts consder the following factors: 1) whether conflicts of interest exist between the
debtor and the parties agangt whom the creditors committee's derivetive action will be brought; 2)
whether the creditor’s interests are protected despite the debtor’s refusa; 3) whether dlowing the
creditors committee to pursue the action on the debtor’s behaf will benefit the estate; and 4) whether

gppointing atrustee and dlowing the trustee, as opposed to the creditors committee, to pursue the action
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or converting the Chapter 11 case to a Chapter 7 case would be more beneficia to the estate. Inre

Tennessee Valey Sted Corp., 183 B.R. at 806 (citing Louisana World Expostion v. Federal Ins. Co.,

858 F.2d 233, 248-52 (5th Cir. 1988)).

Congdering these factors, the Court concludes that G-I Holdings inaction in indituting an
adversary proceeding chdlenging the Pushdown transaction as a fraudulent transfer premised on actua
fraud or congtructive fraud isunjudtified. G-I Holdings is operating under a least the influence of conflicts
of interest, and it is perfectly reasonable to assume that this dynamic is, to some degree, influenang its
decision-making process as a debtor-in-possession. As previoudy noted, G-I Holdings would be hard-
pressed to voluntarily initiste an adversary proceeding detrimental to BMCA, itsmost Sgnificant asset, and
seek to unwind atransaction implemented by the very same executives who gill remain in control of both
G-1 Haldings and BMCA.. Further, the interests of the asbestos claimants are not properly protected
despite G-I Holdings imputed refusdl to bring suit. If no chalenge to the Pushdown transaction occurs, the
Committee argues that it will have lost the opportunity to recapture significant vaue for the benefit of G-I
Holdings pool of unsecured creditors. The loss of this vaue will undoubtedly and sgnificantly reduce any
recovery the unsecured creditors (most prominently the asbestos clamants) might redize in the future.
Therefore, the Court findsthat G-1 Holdings has unjudtifigbly refused to bring suit chalengingthe Pushdown
transactionafraudulent conveyance based on actua and congtructive fraud. Consequently, thisCourt will
grant the Committee leave to file a fraudulent transfer action chalenging the 1994 Pushdown transaction
on behalf of G-I Holdings pursuant to § 544(b) of the Code.

As previoudy indicated, with respect to the Pushdown transaction the Committee dso intends to

jointhe BNY Banksand the Noteholders as“mediate or immediate transferees’ under 8 550(a)(2) of the
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Code “on the theory that the Securitization congtituted a subsequent transfer of interestsin property that
had first changed hands in the Pushdown.” (Comm. Br., 6). The Committee contends “that because the
property transferred pursuant to the Pushdown represented nearly al of [ | GAF s business operations,
by definition, the property held by BMCA at the time of the Securitization wasthe same.” (Reply Brief
on Behalf of the Committee, pg. 27)(hereinafter “Comm. Reply Br.”). More specificaly, the Committee
aversthat “acomparisonof the assets transferred in the Pushdown to the assets uponwhichthe lienswere
granted inthe Securitization[] disclosesthat many of the exact same assets, including manufacturing plants,
equipment, and intellectua property, wereinvolved inboth of thesetransfers.” (Comm. Reply Br. pg. 27).
In contrast to the Committee, BNYY asserts the property subject to the Securitization transaction

was Smply not the same property asthat transferred in the Pushdown transaction. (Brief on behalf of the
Bank of New York, pg. 13)(hereinafter “BNY Br.”). In support of thisargument both BNY, G-I Holdings
and BMCA note that dmost sevenyears elapsed between the 1994 Pushdown transaction and the 2000
Securitization transaction. (BNY Br., pg. 13); (Debtor’s Response Br., pg. 22). AsBNY submits:

Almog sevenyears el apsed between the 1994 [Pushdown] [t]ransaction

and the December 2000 [ Securitization] transaction. The assetsinvolved

in the two transactions are not the same. During those seven years

BMCA operated as a separate busness from G-I [Holdingg], obtained

hundreds of millions of dallars in finenang and became highly profitable

and successful. It turned over itsinventory and collected its receivables

and generated new receivables scores of times. It also made its own

acquigtions of other companies. In short, its assets in December 2000

were separate and distinct from those that were the subject of the 1994

[Pushdown] and the [Securitization] [was| not on the same property that

was the subject of the [Pushdown].

[(BNY Br., pg. 13).]

AsBNY continues:
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Another fatd defect inthe Committee' s proposed fraudulent conveyance
action is the fact that it cannot be serioudy argued that the 1994
Transaction and the 2000 Liers were part and parcel of the same
transaction. Indeed, BNY and therest of the BNY lending group did not
participate whatsoever in the 1994 Transactionor bendfit therefrom. The
Committee cannot cure this defect by arguing that the 1994 Transaction
and the granting of the December 2000 Liens should be “collgpsed” into
one transaction.

[(BNY Br., pg. 14).]
Section 550(a) of the Bankruptcy Code provides as follows:
Except as otherwise provided in this section, to the extent that a transfer
is avoided under section 544, 545, 547, 548, 549, 553(b), or 724(a) of
thistitle, the trustee may recover, for the benefit of the estate, the property
transferred, or, if the court so orders, the vaue of such property, from (1)
the initid transferee of such trandfer or the entity for whose benefit such
transfer was made; or (2) any immediate or mediate transferee of such
initid transferee.
[11 U.S.C. 8 550 (West 2004).]
As the legidative history to 8 550 darifies, 8 550 “* prescribes the ligbility of a transferee of an
avoided transfer, and enunci ates the separati on between the conceptsof avoiding atransfer and recovering

from the transferee’” In re Toy King Didribs,, Inc., 256 B.R. 1, 143 (Bankr. M.D. Fla 2000)(citations

omitted). The structure of 8 550(a) “ separatesinitid transferees and beneficiaries, on the one hand, from

immediate or mediate transferees, onthe other.’” |d. (quoting Bonded Fin. Servs., Inc. v. Europesn Am.

Bank, 838 F.2d 890, 895 (7th Cir. 1988)). While the liability of the initid transferee under 8 550 is
“drict,” immediate or mediate tranferees, however, are afforded a* good faith” defense under § 550(b)
of the Code. Id. Inorder to recover from BNY or the Noteholders as mediate or immediate transferees,

the Committee hasthe burden of proving that BNY or the Noteholders, or both, did not takethe transfer
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for vadue and in good faith, and that they had knowledge of the voidaility of the transfer. See 11 U.S.C.

§ 550(b)(1)(West 2004)%; Belford v. Breck (In re Med. Cost Mgmt., Inc.), 115 B.R. 406, 409 (Bankr.

D. Conn. 1990). Further, 8 550(a)(2) will permit the Committee to pursue the subsequent transferees for

avoided transfers “ s0 long asthe chain of possession can be established.” In re Toy King Didribs, Inc.,

256 B.R. at 148 (citation omitted).

In support of its contention that BN'Y and the Notehol ders are mediate or immediate transferees
under 8§ 550(a)(2), the Committeefiled exhibits purporting to demonstrate the smilarity of assets between
the two transactions. (See Supplemental Appendix on behalf of the Official Committee of Asbestos
Claimants). Inreviewing these exhibits, dl that can be discerned are the locations of manufacturing plants
owned and operated by GAF. Simply put, this does not on this record establish conclusively that the
“exact same assats’ were involved in both transactions. However, while the Court finds persuasive the
arguments raised by G-I Holdings, BMCA, and BNY that the assets transferred between the two
transactions are entirely different and the transactions themsdveswere distinct events, the issue before the
Court onamotionto dismissstandard is not whether the Committee will ultimetely prevail, but whether the

Committeeis entitled to offer evidence to support itsclams. Inre Hapert & Co., 254 B.R. at 117. At

this juncture, the Court cannot state that the Committee will be unable to prove definitively whether the
assets subject to the Securitization transaction were the same or sufficiently related to the Pushdown

transaction so as to permit recovery from BNY or the Noteholders. Consequently, the avoidance action

28Section 550(h) of the Code provides as follows: “The trustee may not recover under
subsection (8)(2) of this section from — (1) atrandferee that takes for vaue, including satisfaction or
securing of a present or antecedent debt, in good faith, and without knowledge of the voidability of the
transfer avoided; or (2) any immediate or mediate good faith transferee of such transferee.”
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chdlenging the Pushdown transaction under § 544(b) of the Code caninclude aclam for recovery aganst
BNY and the Noteholders as mediate or immediate transferees pursuant to 8 550(a)(2).
(i)  ExpressTalling

As athird theory demondtrating why the Pushdown transactionis not time-barred, the Committee
submitsthat BM CA agreed to expresdy tall dl statutes of limitations, induding 8 546(a) of the Bankruptcy
Code.?® Specificaly, the Committee contendsthat “[w]ithBMCA having voluntarily tolled ‘al statutes of
limitations and statutes of repose’ that had not expired by the Petition Date, 8 546(a) poses ho time bar
to the proposed daimagainst BMCA for avoidance of the Pushdown under § 544(b).” (Comm. Br., pg.
46).

Smply Sated, 8 546(a) is a Satute of limitations for actions or proceedings brought under § 544
of the Code. 5 CoLLIERON BANKRUPTCY 1546.01[1] (15th rev. ed. 2003). Section546(a) appliesto
fraudulent transfer actions commenced by atrustee under § 544(b) of the Bankruptcy Code and gpplicable
statelaw. 5CoLLIERON BANKRUPTCY 546.02[1][b] (15threv. ed. 2003). Section 546(a)(1) provides
that an avoidance action must be commenced withintwo years from the entry of the order for relief. See
11 U.S.C. §546(a)(1)(West 2004). Thislimitations period is designed to give the trustee some bregthing

room to determine what claims to assart under 8 544. Rosaniav. Hdigas (In re Dry WAl Supply, Inc.),

29Section 546(a) of the Code provides: “An action or proceeding under section 544, 545, 547,
548, or 553 of thistitle may not be commenced after the earlier of— (1) the later of— (A) 2 years after
the entry of the order for relief; or (B) 1 year after the gppointment or eection of the first trustee under
section 702, 1104, 1163, 1202, or 1302 of thistitle if such appointment or such eection occurs before
the expiration of the period specified in subparagraph (A); or (2) the time the caseis closed or
dismissed.”
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111 B.R. 933, 936-37 (D. Colo. 1990). However, avoidance actions brought pursuant to 8 544(b)
obvioudy raiseissues of sate law limitation periods, in thiscase N.JSA. 25:2-31. “Aslongas the state
law gtatute of limitations has not run before the debtor’ s filing for bankruptcy, the trustee can bring a
fraudulent conveyance action as long as he [or she] complies with the provisons of § 546(a).” Gibbons

v. Firg Fid. Bank, N.A. (In re Princeton-New Y ork Investors, Inc.), 199 B.R. 285, 294 (Bankr. D.N.J.

1996)(quoting Inre Dry Wall Supply, Inc., 111 B.R. at 936), &f’d, 219 B.R. 55 (D.N.J. 1998). Seeds0

In re Bldgs. By Jame, Inc., 230 B.R. 36, 45 (Bankr. D.N.J. 1998)(noting that “actions brought under

section 544 are subject to section 546(a) which expands the time during which the trustee can exercise
avoidance rights, so long as the state statute of [limitations] has not run prior to his [or her]

gppointment” )(citationomitted); Eisenbergv. Feiner (In re Ahead By a L ength, Inc.), 100 B.R. 157, 164

(Bankr. S.D.N.Y. 1989)(holding that to sue successfully under 8§ 544(b), “the trustee must have
commenced suit within two years of her gppointment . . . on a cause of action which was viable under
gpplicable law on the date that the bankruptcy petition wasfiled”).

With respect to its express talling theory, the Committee’'s argument is premised on two
assumptions: 1) the talling of the proposed state law fraudulent transfer actionunder 8 544(b) based onthe
Prdiminary Injunction; and 2) the talling of the additional two-year limitations period under § 546(a) based
on the Prdiminary Injunction. In other words, assuming any fraudulent transfer action is not time-barred
under N.J.S.A. 25:2-31, the Preiminary Injunction tolls the additiond two-year limitations period under
8 546(a), whichwould excuse the Committee sfalureto fileitsadversary proceeding by January 5, 2003,
or two years after G-1 Holdings filed for bankruptcy. Quite specificaly, the Prdiminary Injunction only

tolledfraudulent conveyance causes of actionagains BM CA “that had not expired as of January 5, 2001.”
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Therefore, if the Sate law limitations period for a fraudulent transfer cause of action under 8 544(b) hed
expired prior to January 5, 2001, the Committee cannot take advantage of the express talling provison
within the Prdiminary Injunction, nor can it rely on 8 546(a) for additiona time to file an adversary
complaint.

Applying these principles to the proposed challenge to the Pushdown transaction, the Committee
can utilize the ten-year statuteof limitationsperiod provided to the NJDEP pursuant to N.J.S.A. 2A:14-1.2
and file an action based on condtructive fraud under both N.J.SA. 25:2-25b and N.J.SA. 25:2-27a
However, any proposed fraudulent conveyance action premised onconstructive fraud that isnot dependent
upon the daim of the NJDEP as an exiging unsecured creditor of G-1 Holdings is time-barred because the
four-year statute of limitations pursuant to N.J.S.A. 25:2-31b expired in February of 1998, dmost three
years before G-1 Holdings filed for bankruptcy. See N.J.S.A. 25:2-31b (2002).

Inaddition, any fraudulent conveyance claim based on actud intent under N.J.S.A. 25:2-25athat
doesnotrdy onthe discovery rule is Smilaly time-barred because by operationof N.J.S.A. 25:2-31a, any
such cause of action needed to be filed before February of 1998. See N.J.SA. 25:2-31a (2002).
However, for the reasons expressed above, any dam for actual fraud premised on the discovery rule
contained within N.J.S.A. 25:2-31a would not be time-barred so long as the Committee can identify a
damant who did not discover an asbestos-related injury prior to one year before G-I Holdings filed for
bankruptcy. If the Committee can identify such a damant, then the express talling provison contained
withinthe Prdiminary Injunction, and the additiona two-year period in 8 546(a), would effectively tall any

damsfor actual fraud. Moreover, the Committee, by assuming the status of the NJDEP and recaiving the
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bendfit of the ten-year Satute of limitations period, can dso file a separate fraudulent transfer claim based
on actua fraud pursuant to N.J.SA. 25:2-25a.
(iv) Equitable Tolling

The Committeeraisesthe theory of “equitable talling” asafind justification for why the proposed
avoidance action chalenging the Pushdown transaction is not time-barred. (Comm. Br., pg. 17). More
particularly, the Committee daims that the gpplicable statutes of limitations have been equitable tolled “by
reason of aseries of ays, restraining orders, and injunctions.” (Comm. Br., pg. 17).% In support of this
contention, the Committee relies on what it labes the “Georgine Injunction” as support for why the
Pushdown transaction remains subject to challenge. Simply stated, the Committee asserts that the
preliminary injunctionissued by the United States District Court for the Eastern Didtrict of Pennsylvaniain

Georginev. AmchemProds., Inc., 878 F. Supp. 716, 726-27 (E.D. Pa. 1994), vacated by, 83 F.3d 610

(3d Cir. 1996), and aff’ dsub hom, AmchemProds., Inc. v. Windsor, 521 U.S. 591, 117 S. Ct. 2231, 138

L. Ed. 2d 689 (1997), suspended the running of the statute of limitations withrespect to asbestos clamants,
and “in combination with BMCA'’ s voluntary talling, has prevented the lgpsing of fraudulent conveyance
claims based on the Pushdown.” (Comm. Br., pg. 55).

Under the doctrine of equitable tolling, “plaintiffs may sue after the statutory time period for filing
a complaint has expired if they have been prevented from filing in atimey manner due to sufficiently

inequitable circumstances.”  Seitzinger v. Reading Hosp. & Med. Cir., 165 F.3d 236, 240 (3d Cir.

3Although the Committee includes the theory of equitable tolling as a judtification for why the
proposed clams chdlenging the 1994 Pushdown transaction are not time-barred, it does so solely in
the context of what it labdls the “Georgine Injunction” and its purported effect on this bankruptcy
proceeding. Consequently, this Court will limit its discusson accordingly.
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1999)(citations omitted). To invoke the doctrine of equitable tolling, a plaintiff must demondrate that he

or she exercised reasonable diligence in investigating and bringing his or her daim. New Castle County v.

Halliburton NUS Corp., 111 F.3d 1116, 1126 (3d Cir. 1997)(citing Oshiver v. Levin, Fishbein, Sedran

& Berman, 38 F.3d 1380 (3d Cir. 1994)).

Ordinarily, equitadle tolling may be appropriate where: 1) the defendant has actively mided the
plantiff respecting the plantiff’s cause of action; 2) the plantiff in some extraordinary way has been
prevented fromassarting hisor her rights; or 3) the plaintiff has timely asserted his or her rights mistakenly

in the wrong forum. 1d. at 1125-26 (citing Oshiver, 38 F.3d at 1387). The question of whether a statute

of limitations should be equitably tolled is necessarily afactud one and is usudly not ripe for condderation

onamotionto dismiss. Barr v. Charterhouse Group Int'l, Inc. (Inre EverfreshBeverages, Inc.), 238 B.R.

558, 577 (Bankr. SD.N.Y. 1999)(citing Oshiver, 38 F.3d at 1391). However, the Committee sreliance

on the doctrine of equitable tolling with respect to the Georgine injunction has no bearing on this case for
at least two reasons.
Fird, the injunction entered by the United States Didrict Court for the Eastern District of

Pennsylvaniain Georgine v. Amchem Prods., Inc., 878 F. Supp. 716, 726-27 (E.D. Pa. 1994), only

prohibited “dl membersof the class certified by the Court by order dated August 16, 1994” frominitiating
or prosecuting asbestos-related dams againg the Center for Clams Resolution (hereinafter “CCR”)
defendants, to which GAF was a party. The Committee does not note the limitation to certified class
members because from this it generdizes that the Georgine injunction barred “ asbestos vicims from

pursuing their damagescams. ...” (Comm. Br., pg. 56). Moreover, the Committeefalsto identify any
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potential clamant in this matter who was amember of the class of dlamantscertified by the Digtrict Court
for the Eastern Didtrict of Pennsylvaniaon August 16, 1994.

Second, even assuming G-I Holdings can be considered one of the CCR defendants based on its
predecessor, GAF, the Committee attemptsto “ bootstrap” BM CA into the category of CCR defendants.
The Committee states. “[fl[romand after September 21, 1994 [the date on which the district court entered
the Georgine preiminary injunction], until August 27, 1997 [the date upon which the district court findly
vacated the injunctionafter reversal onappea ], BMCA was not exposed to suit by asbestos claimants,
whether on their claims for personal injury or fraudulent conveyance claims derived therefrom.”
(Comm. Br., pg. 57)(emphasis added). However, BMCA was never a CCR defendant and the effects
of the Georgine injunction in tolling Satutes of limitations, if any, cannot be applied to BMCA who was
never a paty to the preliminary injunction issued by the Didrict Court for the Eastern Didtrict of
Pennsylvania

b. Conclusion With Respect To The Pushdown Transaction

Based on the foregoing andyss, this Court shdl grant the Committee leave to file an adversary
proceeding chalenging the 1994 Pushdown transaction on behdf of G-I Holdings asserting a fraudulent
conveyance dam premised on actud fraud pursuant to 8 544(b) of the Code and N.J.SA. 25:2-25a
againg BMCA, BNY and the Noteholders. In the adversary complaint the Committee must specificaly
identify a least one clamant that did not become aware of any asbestos-related injury until one year prior
to the date on which G-I Holdings filed for bankruptcy. Further, the Committee shdl also be permitted to
file dams based on both actua and congtructive fraud on behdf of G-I Holdings under § 544(b) of the

Code and N.JSA. 25:25a, N.J.SA. 25:2-25b and N.J.S.A. 25:27a against BMCA, BNY, and the
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Notehol dersutilizing the sanding of the NJDEP as anunsecured creditor of G-1 Holdings. The Committee
ghdl fileits adversary complaint within thirty (30) days from the date of this decison.
C. The 2000 Securitization Transaction

As previoudy noted, the Committee seeks to assert a second set of clams “attack[ing] the
Securitization and subsequent payments to the BNY Banks and [the] Noteholders as voidable and
recoverable transfersunder 11U.S.C. 88 544(b), 547(b), 548(a), 549(a), and 550(a).” (Comm. Br., pg.
6). The Committee intends to indtitute clams againg the BNY Banks and the Noteholders “as initid,
mediate, or immediate transferees of the encumbrances granted in the Securitization.” (Comm. Br., pg.
6). The Committee submits that these claims “will be predicated on the contention that BMCA must be
collapsed with G-I [Holdings on grounds of ater ego or substantive consolidation, or that the assets
subjected to the liens congtitute property of the Debtor that was fraudulently conveyed inthe Pushdown.”
(Comm. Br., pg. 6). Sgnificantly, dl of the Committee' s proposed clams chalenging the Securitization
transaction are premised upon a condition precedent; namely, ajudicid determination that BMCA isthe
ater ego of G-1 Holdings or a decis on subgtantively consolidatingBM CA and G-1 Holdings. (See Comm.
Appx., Volume 2, Exhibit “32"). However, theseissues are not new to this bankruptcy proceeding. This
Court, aswell asthe Digtrict Court of New Jersey, have both addressed these issues in connection with
aprior refinancing by BMCA in 2003.

OnMarch18, 2003, BM CA provided noticeto the Committee of itsintentionto replacethe BN'Y
Group's credit facilities, which were scheduled to expire in August, 2003, with anew facility (hereinafter
the “ Citibank Facility”) by agroup of new lenders led by Citibank (hereinafter * Citibank Group”). “The

Citibank Fecility offered to establish a secured revolving credit facility with a maximum credit limit of
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between $350 million and $375 million, which would refinance the existing $210 million credit facility
provided by the BNY Group . . ..” (Comm. Appx., Vol. 2, Exhibit “20”).3! At the dosing of the
transaction, therefore, the BNY Group's loans to BMCA would be repaid in full; the Citibank Fecility
would be secured by liens encompassing virtudly dl of BMCA’ sassets, replacing the liens granted to the
BNY Group.

G-l Holdings, BMCA, the Committee, and the Legal Representative did not oppose or seek to
prevent the financing, but did seek to conditionthe refinancing. Initsdecison affirming this Court’ sdenid
of certain modifications to the February 22, 2002 Prdiminary Injunction, the Digtrict Court characterized
the nature of the disoute asfollows:

Specificdly, BMCA, the Committee, and the Legd Representative sought
to modify the preiminaryinjunctionto providethat BMCA’ sentry into the
Citibank Facility and usage of the Facility would not prgjudice the rights,
if any, that the Committee, the Legd Representative, or the bankruptcy
estates of G-I [Holdings] or BMCA (if and when BMCA becomes a
debtor in bankruptcy) may have againgt the BNY Group or the
Noteholders in, among other things, actions that the Committee might
bring in the future againg BMCA, including actions seeking to avoid the
liensthat BMCA had given to securethe BNY Credit Facility.

As dtated by the Committee, the rationde for the proposed modification
wasas follows. BNY and the Noteholders had enjoyed the bendfit of the
preliminary injunction for two years during which asbestos clamants had
been restrained from prosecuting their claims against BMCA. These
restraints prevented asbestos damants from engaging in the “race of
diligence’ that generdly determines priorities among creditors of
nonbankrupts, such as BMCA. As G-l [Holdings] acknowledged when
it moved [for] the prdiminary injunction, without the benefit of that order,
BMCA would have soonfollowed G-1 [Holdingg] into Chapter 11. Had

31Exhibit 20 is the February 4, 2004 written decision issued by The Honorable William G.
Basder, U.S.D.J,, on appea from the June 17, 2003 decision rendered by this Court.
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BMCA filed Chapter 11, its pre-petition debts could not have beenrepaid
except pursuant to a planof reorganization, and the liensheld by the BNY
Group and Noteholders would have been subject to immediate attack as
preferentid trandfers.

Thus, the opportunity for BNY to receive payment from BMCA, which
isone result of the Citibank refinancing, would not have arisenwithout the
preliminary injunction. Accordingly, the Committee asserts that “smple
farness’ dictates that the BNY Group and Noteholders should not be
permitted to improve their position in relation to asbestos claimants by
Settingup, onthe basis of the new Citibank refinancing, new legd defenses
that would not otherwise exist asto the avoidance of their liens.
[(Comm. Appx., Val. 2, Exhibit “207).]

Faced with these competing concerns, this Court held that the Committee’ srequest for this Court
to adjudicate the future rights or defenses, or both, between the parties was not ripe for judicid review
becausethe Committee’ scontemplated preference and avoidanceactionswould requireinterveningevents.
(Comm. Appx., Vol 2, Exhibit “19").32 As such, this Court held that it could not modify the Preliminary
Injunctionas requested by the Committee because doing so would be tantamount to asserting jurisdiction
over apossible or conjectura controversy, or issuing anadvisory opinion. (Comm. Appx., Vol 2, Exhibit
“19").

On gpped to the Didtrict Court, the Committee continued to argue that this Court had jurisdiction
to modify the Prdiminary Injunction. According to the Committee, “the BNY Group and Noteholders
should be prevented from deriving the advantage of acquiring new rights or defenses fromthe refinancing

of BMCA’ sdebt whilethe [Preliminary Injunction] restrains the asbestos claimants from prosecuting ther

32Exhibit 19 is the transcript of the June 17, 2003 oral decision rendered by this Court with
respect to the 2003 refinancing transaction.
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cdamsagang BMCA.” (Comm. Appx., Val. 2, Exhibit “20"). The Didrict Court affirmed this Court’s
June 17, 2003 decison, concdluding that this Court correctly found that it did not have subject matter
jurisdiction to adjudicate whether BNY could possibly assert any defenses in subsequent proceedings,
particularly an action in which the Commitee or Lega Representative sought to avoid the liens granted by
BMCA to securethe BNY Credit Facility. (Comm. Appx., Vol. 2, Exhibit “20").

In affirming this Court’s decision, the Digtrict Court stated as follows:

In this case, the controversy is not “of suffident immediacy and redlity”
because the Committee's asserted “clam” is based on at least four
uncertain and contingent events. ASBNY argues, before the Committee
can even bring an action againgt BNY seeking to avoid the liens given by
BMCA in December 2000, the fallowing uncertain and contingent events
would first have to occur: (1) the Committee mugt prevail inthe Successor
Liahility Action and establish that BMCA is liable for G-I's asbestos
lidilities, 2) BM CA mudtfilefor bankruptcy rdief; then (3) the Committee
mugt succeed in getting the resultant BMCA edtae subgantively
consolidated withthe G-I [Holdings] estate; and findly (4) the Committee
mugt successfully make the substantive consolidation retroactive to the
January 5, 2001 Petition Date.

AsBNY further points out, such speculative future “clam,” which does
not now exis and may never exist, does not even belong to G-I
[Holdingg] or its creditors because it relaesto liens granted by BMCA
rather than G-I [Holdings]. The Committee doesnot dispute or otherwise
address the fact that these contingent events would need to occur before
it could file an avoidance dlam againg BNY, or that sucheventsmay not
ever occur. Accordingly, while a court does generdly have the power to
modify its own priminary injunction, the relief sought by the Committee
presents a controversy too remote for judicia review.

[(Comm. Appx., Val. 2, Exhibit “207).]
The District Court’s conclusion on the issue of ripenessis equaly applicable and pertinent to the

present motion pending before this Court. In fact, the posture of this mation is grikingly smilar to the
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Committee sprevious request to modify the Prdliminary Injunction.  Like the dispute surrounding the 2003
refinancing transaction, the Committee is once again requesting, dbeit through the filing of a proposed
adversary complaint, to have any future avoidance rights it may have againg the BNY Banks and
Noteholders preserved should the pending finanding transaction proceed. By modifying the Prdiminary
Injunction and permitting it to file an adversary complaint seeking to avoid the Securitization transaction,
the Committee is again attempting to crcumvent any futuredefensesthe BN'Y Banksand the Noteholders
may have to such an avoidance action.

Moreover, the Committeeitsaf recognizesthat its attempt to chalengethe Securitizationtransaction
by filing an adversary proceeding is premised upon contingent and uncertain events.  For example, the
proposed Summary of Clamsfiled by the Committee dedling withthe Securitizationtransactiondl contain
the following qudifying language: “if BMCA is determined to be the dter ego of G-I [Holdingg or is
substantively consolidated with G-I [Holdings].” (Comm. Appx., Val. 2, Exhibit “327).3 Further, the
Committee' sown descriptionof itsproposed damswithrespect to the Securitizationtransactional so notes
the contingencies that must occur before the avoidance dams chalenging the Securitization transaction
become ripe:

The second set of daims will attack the Securitization and subsequent
payments to the BNY Banks and Noteholders as voidable and
recoverable trandfers under 11 U.S.C. 88 544(b), 547(b), 548(a),
549(a), and 550(a). The BNY Banksand Noteholderswill be joined on
these daims as initid, mediate, or immediate transferees of the
encumbrances granted in the Securitization. These dams will be

predicated on the contention that BM CA must be collapsed with G-I
[Holdings] on grounds of ater ego or substantive consolidation, or thatthe

%3This qualifying language is contained within proposed Counts Three, Four, Five, and Six.
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assets subjected to the liens condtitute property of the Debtor that was
fraudulently conveyed in the Pushdown.

[(Comm. Br., pg. 6)(emphasis added).]
As stated by the Third Circuit Court of Appeds, “*[t]he existence of a case and controversy isa

prerequisite to al federa actions, induding thosefor declaratory or injunctive reief.”” Peachlum v. City of

York, 333 F.3d 429, 433 (3d Cir. 2003)(citation omitted). The function of the ripeness doctrine “is to
determine whether a party has brought an action prematurdly, . . . and counsds abstention until such time
asadispute is sufficiently concrete to satisfy the condtitutiona and prudentia requirements of the doctrine.”

Id. (citation omitted); see aso Babbitt v. United Farm Workers Nat'| Union, 442 U.S. 289, 298, 99 S.

Ct. 2301, 60 L. Ed. 2d 895 (1979)(noting that the ripeness doctrine requires that the challenge grow out
of a “red, substantia controversy between parties’ invaving a “dispute definite and concrete, not
hypothetica or abstract”).

The following considerations underpin the ripeness doctrine: 1) whether the parties are in a
sufficiently adversarid posture to beable to present their positions vigoroudy; 2) whether the facts of the
case are aufficently devel oped to provide the court with enough information on whichto decide the matter
condusively; and 3) whether aparty is genuindy aggrieved so asto avoid expenditure of judicid resources
on matters which have caused harm to no one. Peachlum, 333 F.3d at 433-34 (citation omitted). The
ultimate question in each case “is whether the facts dleged show that there is a substantia controversy,
between parties having adverse legd interests, ‘of auffident immediacy and redlity’ to judtify judicid

resolution.” 1d. at 434 (quoting Maryland Cas. Co. v. Pac. Cod & Qil Co., 312 U.S. 270, 273,61 S.

Ct. 510, 85 L. Ed. 826 (1941)). Finadly, whereaplantiff’' sactionisbased ona contingency, it isunlikely
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that the parties’ interestswill be “ suffidently adverse to give risetoacase or controversy within the meaning

of Articlelll.” Armsirong World Indus., Inc. v. Adams, 961 F.2d 405, 411-12 (3d Cir. 1992)(citation

omitted).
Inthisinstance, the Committee cannot satisfy itsburden of presenting acolorable damtochdlenge
the 2000 Securitization transaction at this time because avdid afirmative defense to the proposed action

exigs, namely, lack of subject matter jurisdiction. See CCAIR, Inc., 29 F.3d at 859. Because the

Committee s proposed avoidance actionis premised onthe contingent event of ajudicid determination of
ater ego status or substantive consolidation, matters which remain pending inthis Court inthe Subgtantive
Consolidation Actionand inthe Digtrict Court inthe Successor Liahility Action, the Court cannot conclude
that the proposed avoidance action chalenging the Securitization transactionisof “ sufficdent immediacy and
redlity to justify judicid resolution.” Peachlum, 333 F.3d at 434.

Contrary to the Committee’ s contentions, any defensesBNY or the Noteholders may assert inthe
futureif the finandng transactionwere alowed to proceed do not presently harm the Committee. Rather,
any potentia harm to the Committee can only occur if and when BNY or the Noteholders actually assert
such a defense in a quit by the Committee. Whether BNY and the Noteholders will ever have an
opportunity to assert any legd defensesis neither imminent nor certain to occur. The Committee must first
succeed inthe Successor Liahility Actionor the Substantive Consolidation Action, or both. AstheDidtrict
Court concluded afew months ago, “the Committee cannot be ‘genuinely aggrieved’ by a matter which
has not yet caused it any harm.” (Comm. Appx., Val. 2, Exhibit “20").

Consequently, this Court concludes that the Committee has failed to present a colorable clam a

this time with respect to the Securitization transaction, and will deny the Committee' s request to file an
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adversary proceeding on behdf of G-I Holdings chdlenging this transaction. However, in the event that
the Committee is successful in either the Successor Liahility Action or the Substantive Consolidation
Action, the Committeewill be permitted to once again seek leave from the Court to file such an adversary
proceeding.®

d. The Committee's Independent Theory For Challenging The Securitization
Transaction.

In addition to the previoudy addressed arguments raised by the Committee with respect to its
proposed chdlengetothe Securitizationtransaction, the Committee submitsthat G-1 Holdings bankruptcy
estate currently has “proper standing to attack the Securitization under the avoidance provisons of the
Bankruptcy Code.” (Comm. Br., pg. 34). In support of this contention, the Committee submits that G-I
Holdings and BMCA “conditute, in redlity, one and the same entity. The Committee asserts that the
corporate veil that supposedly separates these commonly-controlled corporations was interposed for the
unjust purpose of insulaing assets from pre-existing masstort litigationand thereby hindering, delaying, and
defrauding asbestos victims.” (Comm. Br., pg. 34).

Therefore, the Committee contends, “ parent and subsidiary must be collapsed together by way of
an dter ego determination or an order of subgtantive consolidation, under which the assets now hdd in
BMCA'’ sname can be recognized as property of the estate.” (Comm. Br., pgs. 34-35). In contrast, G-I

Holdings and BM CA argue that “[ b] efore the Committee has standing to pursue its fraudulent conveyance

%4Because the Securitization transaction occurred in 2000, the Preiminary Injunction should
serve to toll any applicable statute of limitations asto G-1 Holdings and BMCA. Nevertheless, the
Court will permit G-I Holdings, BMCA, BNY/ and the Noteholders to assert any viable defensesto a
ripe adversary complaint seeking to avoid the Securitization transaction, provided the Committee
satisfies the contingencies described above.
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action, iteither hasto subgtantively consolidatethe BM CA and G-I [Holdings] estates or otherwisereverse

pierce the corporate veil.” (Debtor’s Br., pg. 30). In support of their arguments, the parties principdly

rely on three cases: Feldman v. Trustees of Beck Industries, Inc. (In re Beck Indudtries, Inc.), 479 F.2d

410 (2d Cir.), cert. denied, 414 U.S. 858, 94 S. Ct. 163, 38 L. Ed. 2d 108 (1973); Regency Holdings

(Cayman), Inc. v. Microcap Fund, Inc. (In re Regency Haldings (Cayman), Inc.), 216 B.R. 371 (Bankr.

S.D.N.Y. 1998); and Securities Investor Protection Corp. v. Stratton Oakmont, Inc., 234 B.R. 293

(Bankr. S.D.N.Y. 1999).

For the reasons expressed above, this Court concludes that the Committee does not have a
colorable dam at thistime, and thus no standing, to pursue independent causes of action chdlenging the
Securitizationtransaction. ASBMCA and G-I Holdings aptly note, the Committee’ srequest for this Court
to find independent reasons uponwhichthe Committee can chalenge the Securitizationtransactional ready
form the basis for the Successor Liability and Substantive Consolidation Actions, matters pending before
the Didrict Court and this Court, respectively. Consequently, this Court will not interfere with those
continuing proceedings by meking find determinations not properly before the Court at this time.
Nevertheless, for purposes of completeness, the Court will briefly set forth the arguments raised by the
parties on thisissue.

InlnreBeck Indudtries, Inc., the United States Court of Apped s for the Second Circuit addressed
the issue of whether the bankruptcy court had jurisdiction under the Bankruptcy Act to restrain Maryland
state court proceedings againgt a wholly-owned subsidiary of the debtor, Beck Industries, Inc. 479 F.2d
a 411. The Second Circuit Court of Appeds reversed the decison reached by the bankruptcy court,

whichhdd that becausethe wholly-owned subsidiary “wasa mere adjunct or indrumentdity” of the debtor,
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the bankruptcy court was permitted to “ disregard its separate corporate existence and piercethecorporate
veal.” 1d. a 412. Within its decison, the Second Circuit Court of Apped s stated the generd proposition
that the Bankruptcy Act did not authorize the bankruptcy court to enjoin a suit against a solvent
independent subsdiary of the debtor “merdy because its stock is held by the debtor in reorganization.”
1d. at 415 (citation omitted). That is, without proof that the subsidiary “wasamere shamor conduit rather
than a viable entity,” the bankruptcy court lacked jurisdiction under § 516(4) of the Bankruptcy Act to
enjoin the state proceeding againgt the subsidiary. 1d. at 416.% Contrary to the findings of the bankruptcy
court, the Second Circuit Court of Appeals concluded that “far from being a mere instrumentality” of the
debtor, the subsdiary “operated as a viable, independent going commercid concern.” 1d. at 417.

Despite the outcome of In re Beck Indusdtries, Inc. and the generd rule articulated by the Second
Circuit Court of Appeals, the Committee relies on what is arguably dicta to support its position in this
matter. The Second Circuit Court of Appeals stated that had it accepted the factua findings reached by
the courts, “[i]t must be conceded that the generd rule againg enjoining a suit againgt a solvent subsdiary
of the debtor is not inflexible . . . and that the meaning of the term *property’ turns on the particular facts
of each case. . . which may insome instances permit piercing of the corporatevel.” Id. (internd citations
omitted). From this statement, the Committee submits:

The Committee's opponents will undoubtedly contend that under Beck,
an estate representative’ s daims to avoid and recover transfers from a

%Section 516(4) of the former Bankruptcy Act provided as follows: “[u]pon the approval of a
petition, the judge may, in addition to the jurisdiction, powers, and duties in this chapter conferred and
imposed upon him and the court- (4) in addition to the relief provided by section 29 of thistitle, enjoin
or stay until final decree the commencement or continuation of a suit againg the debtor or its trustee or
any act or proceeding to enforce a lien upon the property of the debtor.”
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parent-debtor’ s subsidiary are not made colorable by virtue of well-pled
dlegaions that the subsdiary is an dter ego of the debtor if those
adlegations have been chdlenged. By thisway of thinking, the Committee
should be forced to establish the ultimate merits of its ater ego theory
before the courthouse doors will be open to it to chdlenge the
Securitization. But the case law under Beck regects thisway of thinking.

[(Comm. Br., pgs. 36-37).]

In In re Regency Holdings (Cayman), Inc., the Chapter 11 debtor, a holding company, brought

an adversary proceeding to recover, as preferentid transfers, |oanrepayments made by itssubsidiary and
itssubsdiary’ ssubsdiary. 216 B.R. a 373. The Bankruptcy Court for the Southern District of New Y ork
noted the general rule that * parent and subsidiary corporations are separate entities, having separate assets

and lidbilities” 216 B.R. at 375 (citing MdlonBank, N.A. v. Metro Communications, Inc., 945 F.2d 635,

643 (3d Cir. 1991), cert. denied, 503 U.S. 937, 112 S. Ct. 1476, 117 L. Ed. 2d 620 (1992). “The
parent’ sownership of dl of the shares of the subsidiary does not make the subsidiary’ sassetsthe parent’s.”

1d. (dting In re Beck Indus., Inc., 479 F.2d at 415-16). Assuch, “the parent’s creditors have no claim

to the subsidiary’ s assets, and viceversa. A party seeking to overcome the presumption of separateness
must pierce the corporate vel, or prove that the two entities should be substantively consolidated.” 1d.

(citing Helena Chem. Co. v. Circle Land & Cattle Corp. (Inre Circle Land & Catle Corp.), 213 B.R.

870, 874-76 (Bankr. D. Kan. 1997)).
After articulating these generd principles, the bankruptcy court noted as follows:

Acknowledging the generd rule, Holdings [the debtor-hol ding company]
recognizes that the funds transferred from the accounts of Cruises [its
subsdiary] and Maritime [its subsidiary’s subsidiary] to the defendants
were not its property. Moreover, a an earlier hearing, Holdings
conceded that its judgment creditor could not have executed on the
Cruises or Maritime accounts, or have forced Holdings to use the funds
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in those accounts to pay the judgment creditor. Findly, Holdings has not
requested subgtantive consolidation, and has not sought to pierce the
corporate vell.

Instead, Holdings focuses onitsahility to control Cruisessand Maritime's
assetsthrough itscorporate governancerights. Holdingsmaintainsthet as
sole shareholder of Cruises, it could amend Cruisess corporate by-laws,
elect or remove its directors, gppoint itsofficers, manage itsbusiness, and
hence, control the dispositionof its assets. By extension, Holdings could
exercisethese same powers with respect to Maritime, the wholly-owned
subgdiary of Cruises. From this, Holdings concludes that the transfer of
the funds effectively transferred those valuable contral rights too.

[1d.].

From this andyss, the Committee daims the “clear implication of Regency Holdings is that a

request for substantive consolidation, or actions seeking to piercethe [corporate] vell, will defeat afecid
chdlenge to standing when a parent-debtor or its estate representative suesto avoid a transfer made by

the parent’s subsidiary.” (Comm. Br., pg. 37)(emphasis in origind). Aswith In re Beck Indus., Inc.,

BMCA and G-I Haldings disagree with the Committee's interpretation of the import of In re Regency

Hadldings (Cayman), Inc. and its gpplicability to this matter, noting “the Committee's argument [that] it

merdly needsto show it has made a request for substantive consolidation for the purposes of piercing the

corporate vell to meet the colorable clam test is patently false....” (Debtor’sBr., pgs. 30-31).
Despite this assertion by BMCA and G-I Holdings, the decision reached by the United States

Bankruptcy Court for the Southern Didrict of New Y ork in Securities Investor Protection Corp. v. Stratton

Oakmont, Inc., 234 B.R. 293 (Bankr. S.D.N.Y. 1999), arguably may support the Committee sposition

that it may have independent standing to chalenge the Securitization transaction on atheory of “reverse
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corporate veil piercing.”® “Traditionally, a third party seeks to pierce the corporate veil in order to
adrcumvent [the] protective [corporate] structure and hold the parent corporation accountable for the
lidbilities of its subsidiary.” 234 B.R. at 322 (citations omitted). Generdly, piercing the corporate vell
requires a showing “that the parent corporation dominates the subsidiary to such an extent that the latter
isredly an agent or instrumentdity of the former and the parent corporation used that control to commit

fraud or some other wrong that injured the party seeking to piercethe vel.” Id. (ating Am. Fuel Corp. v.

Utah Energy Dev. Co., 122 F.3d 130, 134 (2d Cir. 1997)). However, to “accommodate the differences

between the traditiona and non-traditiona vell piercing Stuations, the domination requirement of the
traditiond test needs to be relaxed in favor of finding a control rdaionship between the parent and the

subgdiary.” 1d. at 323 (citation omitted). The bankruptcy court in Stratton Oakmont, Inc. applied this

modified standard to the reverse vell piercing context. 1d. at 323-25. Seedso Inre Blaigein, 192 F.3d

88, 100 (3d Cir. 1999) (noting that under Pennsylvania law only “exceptiona circumstances’ warrant
granting this“unusud” remedy . . . acourt should useitsequitable powersto disregard the corporate forum

only if reverse piercing of the val will prevent fraud, illegdity, injustice or a contraventionof public policy).

Based upon the decison in Stratton Oakmont, Inc., the requirements for pleading a reverse vall

piercing dam may not be as onerous as both BMCA and G-I Holdings suggest. Based on the factua
record before the Court, the Committee may be able to bear its burden of pleading the requisite degree

of control between BMCA and G-I Holdings. See, eg., 234 B.R. a 324. However, because the

%Reverse corporate veil piercing occurs, inter alia, when a plaintiff seeksto hold asubsidiary
lidble for the debts of its parent company.
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Committee srequest to chdlenge the Securitizationtransaction under anindependent legd theory, namdly,
piercing the corporate vell under applicable state law, dready forms the basis for the Successor Liability
and Subgtantive Consolidation Actions, inadditionto the lack of ripeness of the daim discussed above, this
Court will not permit the Committee to assert the same cause of action in its proposed adversary
proceeding.

B. BMCA’sRequest To Issue New Senior Secured Notes

Withrespect to the request by BM CA to issue new senior secured notes, BM CA submitsthat “the
refinancing is a prudent exercise of BMCA’s good business judgment.” (G-I Reply Br., pg. 20).
Admittedly, the Committee does not contest BMCA’ s business judgment regarding the refinancing of its
outstanding notes. (Comm. Reply Br., pg. 12). However, the Committee does object to the proposed
use of BMCA'’s exigting line of credit to prepay outstanding notes. (Comm. Reply Br., pg. 12). More
gpecificaly, the Committee asserts that this Court should prohibit “BMCA fromdrawing on its short-term
revolving credit facility to fund the redemption or pre-payment of long-term obligations.” (Comm. Reply
Br., pg. 2).

During the February 24, 2004 deposition of John F. Rebele, Senior Vice-President and Chief
Financid Officer of BMCA, Mr. Rebdle testified that BMCA would not redeem the outstanding 2006
notes udng the exising line of credit prior to dodng “unless there were adequate measures in place to
securethe liquidity of thebusiness” (Debtor’ s Appx., Exhibit “21,” pg. 97). When pressed to specify the
“adequate measures’ necessary to protect the liquidity of BMCA, Mr. Rebele noted that an underwriting
agreement between BMCA and an underwriter would take the risk off BMCA and place it upon the

underwriter. (Debtor’s Appx., Exhibit “21,” pgs. 97-98).
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Inresponseto the assurances made by Mr. Rebele during his deposition, the Committee states as
follows

[1]nan effort to mallify the financid markets, [G-1 Holdings] and BMCA
are willing to blindly assume sgnificant risks associated with usng short
term debt to refinance long termdebt that ordinarily prudent management
would not takeinorder to facilitate the pre-payment of obligations due to
exising bondholders. Although [G-1 Holdings| and BMCA attempt to
assure the Court that they will take no action that puts BMCA'’ s liquidity
a risk, despite repeated request, they have been unable to produce an
underwriting agreement that transfers dl risks associated with the
proposed transactions to the bond underwriters or some other third party.
Given the highly unusud proposed use of BMCA' s short term credit line
and the potentid risks involved, the Court should not permit BMCA
unfettered use of itsline of credit to pre-pay its outstanding bond debt.

[(Comm. Reply Br., pg. 35).]
Theissue raised by the Committee with respect to the proposed refinancing transaction strikes at

the heart of BMCA's business decisions. As previoudy noted by this Court during the July 19, 2001
hearing, while BMCA is a party to the Preliminary Injunction, it was never this Court’ sintentionto prevent
BMCA, sgnificantly anon-debtor, from conducting business and engaging in norma course transactions.
(Debtor’ s Appx., Exhibit “12,” pg. 64). Moreover, regarding BMCA'’ sdecisionto repay its outstanding
debt, this Court previoudy stated as follows:

But, in terms of repayment of debt that would normaly be repaid, |

assume that — | would be hard pressed to stop the repayment of normal

debt obligations. That wasn't ever meant to be an outcome of this

injunction proceeding or any conditions pertinent thereto. Certanly,

information should be provided. But, BMCA hasto be adle to operate

as an ongoing business. We are not talking about indder transactions or

transactions that are generdly givengreater scrutiny and are suspect, but

we are taking about transactions between an ams length party, and
subject to reporting requirements of a public company. Let’s put it in
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proper context because | was never intending to put those kind of
[strictures] on a non-debtor public company.

[(Debtor’s Appx., Exhibit “12,” pgs. 65-66).]
Onthe issue of the exercise of adebtor-in-possession’ s business decisionand judgment, adebtor-
in-possession’ sbusinessdecision** should be approved by the court unlessit is shown to be so manifestly

unreasonable that it could not be based upon sound business judgment, but only on bad faith, or whim or

caprice.”” Inre Aerovox, Inc., 269 B.R. 74, 80 (Bankr. D. Mass. 2001)(quoting Inre Logica Software,

66 B.R. 683, 686 (Bankr. D. Mass. 1986)). SeeasoInreUNRIndus, Inc., 30 B.R. 609, 612 (Bankr.

N.D. 1lI. 1983)(noting that Congress intended to “dlow debtors-in-possession, standing in the shoes of
trustees, to conduct business asusud after the filing of Chapter 11, whichdoes not encompass day-to-day
input from creditors’).

Here, BMCA, anon-debtor, compliedwiththe Preliminary Injunctionby providingadequate notice

to the Committee in advance of the proposed refinancing transaction. Based upon this Court’s stated

intention in crafting the Preliminary Injunction, together withthe standard st forth in the Aerovox decision
(assuming that this standard evenapplies to a non-debtor entity subject to a bankruptcy court’ sinjunction
order), this Court will not prevent BMCA, a non-debtor, from consummating its proposed refinancing
transaction.

Smply stated, this Court is not in a position to supplant the financid expertise and knowledge of
the bond markets possessed by BMCA'’ s Vice-Presdent and Chief Financid Officer, who hastedtified in
depogtions that the possible utilization of BMCA''s credit line facility in the refinancing transaction would

notjeopardize BMCA'’sbusinessor liquidity. Whether theuseof BMCA'’ scredit linefacility to repurchase
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its outstanding notes is a sound business decison is not for this Court to decide, and the Committee does
not contend, nor does this Court find, that the decisionto specificdly utilize the credit linefadllity isthe result

of bad faith, whim, or cgprice. Inre Aerovox, Inc., 269 B.R. at 80. Therefore, this Court will deny the

Committee' s request for an order preventing BMCA from proceeding with the proposed refinancing
transaction, including the issuance of up to $150 millionof new senior secured notesor usngits credit line
fadility to prepay or repurchase the outstanding note obligations, or both. Moreover, the Committee's
request for a thirty (30) day interim period before BMCA can execute the refinancing transaction, so as
to enable the Committee to file and serve its proposed adversary proceeding, is aso denied.
IV.  Concluson

Based onthe foregoing, this Court shdl grant the Committee leave to file anadversary proceeding
chdlenging the 1994 Pushdown transaction on behdf of G-I Holdings asserting a fraudulent conveyance
cam agang BMCA, BNY/, and the Noteholders pursuant to 8 544(b) of the Code. Claims premised on
congtructive fraud may be brought by the Committee utilizing the sanding of the NJDEP as an unsecured
creditor. However, any proposed fraudulent conveyance action premised on congtructive fraud that isnot
dependent uponthe dam of the NJDEP as an existing unsecured creditor of G-I Holdingsis time-barred
because the four-year statute of limitations pursuant to N.J.SA. 25:2-31b expired in February of 1998,
amogt three years before G-1 Holdings filed for bankruptcy.

Moreover, the Committee can dso inditute a dam based on actua fraud that is not dependent
uponthe standing of the NJDEP by specificaly identifying a least one damant in the adversary complaint
that did not become aware of any ashestos-related injury until one year prior to the date on which G-I

Holdings filed for bankruptcy. That is, aclam for actud fraud premised on the discovery rule contained
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withinN.J.S.A. 25:2-31awould not be time-barred so long as the Committee can identify a clamant who
did not discover an ashestos-related injury prior to one year before G-1 Holdings filed for bankruptcy. 1f
the Committee can identify such a cdlamant, then the express talling provison contained within the
Prdiminary Injunction, and the additiond two-year period in 8 546(a), would effectively toll any damsfor
actud fraud. However, any fraudulent conveyance dam based onactua intent under N.J.SA. 25:2-25a
that does not rely on the discovery rule issmilarly time-barred becauseby operationof N.J.S.A. 25:2-313,
any such cause of action needed to be filed before February of 1998. Moreover, the Committee, by
assuming the status of the NJDEP and recelving the benefit of the ten-year statute of limitations period, can
a0 file a separate fraudulent transfer daim based on actua fraud pursuant to N.JSA. 25:2-25a. The
avoidance action chdlenging the Pushdown Transaction can include aclaim for recovery against BMCA
as the initid transferee under 11 U.S.C. 8§ 550(8)(1), and against BNY and the Noteholders as mediate
or immediate transferees under 11 U.S.C. 8 550(a)(2).

The Committee shdl file its adversary complaint within thirty (30) days from the date of this
decision.*’

Hndly, BM CA shdl be permitted to executeits proposed refinancing transactionwithno restraints
going forward, by the issuance of up to $150 million of new senior secured notes or the draw-down of its
exiging line of credit facility to repay or repurchase the outstanding note obligations, or both.

An Order shall be submitted in accordance with this Opinion.

3"The Committee has requested thirty (30) days to search out the identity of persons, including
Noteholders, to be joined as defendants in the contemplated adversary action. This Court has alowed
the Committee thirty (30) daysto file the Complaint. This does not, however, support restraints on the
proposed refinancing transaction which may proceed in the normal course.
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ROSEMARY GAMBARDELLA
CHIEF UNITED STATES BANKRUPTCY JUDGE

Dated: June 8, 2004
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